Summary of POC’s Xey Qualifications:

® POC is the most experienced company in providing full
service solutions tc presidential primary campaigns.

* POC has a 99.4% track record with matching funds in '92.

® POC will GUARANTEE an overall rate of 99% error-free in “96.

® POC was trusted by bank in 92 regarding watching funds as
collateral for "bridge" loan between matching funds payments.

® POC’s proprietary software used in 5 presidential primaries.
This software took over 15 years to develop.

* POC has excellent security habits and procedures regarding
data; our computer access configuration eliminates worry
about introduction of a "virus."

¢ POC has an excellent record of maintaining customer trust
by our quality work and quick responsiveness.

* POC has no axe to grind -- we are professional data managers;
we answer to the campaign management and respond to the
campaign workers with courtesy, leadership, and an underlying
appreciation for their problems and tasks.

®* POC is ready to focus and give priority to '96 campaign
by instituting the Information and Support Center.

* POC is uniguely poised to provide "total state-of-readiness”
for the '96 Reelection campaign.
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POC’'s Service "With Leadership® Attitude is Very Important:

Qur attitude toward service can best be described by what we
call "service leadership.” That is, when our customers ask
us a guestion, we answer their gquestion and then some.

We try to make sure we understand what they are trying to
accomplish (selection) and make sure that the information we
provide is exactly what will be the most helpful.

We also make sure the format (presentation on the paper) and
the order (sort) of the information is the best possible to
solve their problem.

Responsive Service to campaign workers across the U.S.:

If you asked for it, you must need it.

= In the last campaign, we had special pride in our ability to
"turnaround” a request on the same day, frequently within
minutes of being asked if the information was being printed
on a printer in Little Rock,.

e We have rushed many times to the express shipping offices with
B packages to be over-nighted throughout the U.S5., the reguest for
o which had been received just an hour or so earlier.

With our experience supporting campaign workers all across the
country in '92 we plan on being even better prepared this time
around to deliver the information product on paper, on diskette,
on mag tape, via telephone lines, or verbally.

"Pouring on the Coal® Services:

As was so crucial during early 92, if there is a need to get
the receipts from a Saturday night fundraiser included in a
matching funds submission due the following Monday, we worked
round-the-clock all weekend to make that possible beginning
with picking up the deposit and check copies at the airport
as they were shipped in to us.

One of the reasons the Tsongas campaign sputtered after their
New Hampshire win was their inability to rapidly process the
deludge of checks that follewed -- and his campaign was the
first to get "organized" in *91.
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3. There 2re many things to consider.
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POC’s Proprietary Software Is Also Very Experienced:

Throughout this proposal the "experience of POC" has been
emphasized and for good reason, experience counts heavily
toward evaluating our future performance.

Generally speaking, "experience® is referring to the pertinent
experiences of the principals and senior staff of an organization
and not their software tools.

But in POC’'s case, the "experience"” of our proprietary software
tool, DataFocus, is every bit as important as the experience of
the people at POC.

- It has taken POC 15 years to develop DataFocus to the current
level of power, flexibility, reliability, and campaign-application
specificity capable of supporting the demanding data management
requirements of a presidential primary campaign.

- We DO NOT HAVE A PROGRAMMER on staff and never have. Our
software is designed so the database is parameter driven and the
products are completely in the control of the user by a set of
easy to master "conventions.”

- Our emphasis is on the DATA. Without reliable, accurate data,
the output is obviously of questionable usefulness. We have
numerous ways to help ourselves and our users "find" bad and
"suspect” data so it can be corrected.

- HUMANS WILL MAKE MISTAKES regardless of the "edits® and various
controls established and cur tocls can help us find them.

- We credit our success in matching funds accuracy to our scftware
tool DataFocus -- no guestion. It is true we know how to use

the tool perfectly but we certainly wouldn’t want to tackle the
job of data management of a presidential primary campaign without
our powerful software tools.

- Package software tools just don’t have the power, the flexibility,
the reliability, and the applicaton specificity built-in to handle
the data management tasks required by a presidential primary.

- Reliance on programmers is obviously asking for trouble AND a
big bill. Too many "things" are always surfacing that "no one
knew about” to make reliance on programmers and programming the
dynamic answer to day-to-day data management.

In evaluvating experience, the maturity and
experience of the software tool that will be
used is every bit as important as the people.
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The Torture of Poor Quality Information:

The TORTURE OF BAD INFORMATION is often move familiar than the
benefits of quality inforsation aanage®ent:

- time delays sifting through data and cleaning it up,

- inability to quickly get figures needed for critical
decision making,

- false "starts" on a proiject due to problems with data,

- embarrasing inaccuracies in thank-you letters or
guest lists,

- inability to meet reporting deadlines with accurate
data,

~ bad reflections on candidate because of inability to
keep up with volume, and

- expensive "end of campaign®” clean-ups.

The BENEFITS are the OPPOSITE of the above PLUS:

- ability to use the data, spur of moment, to quickly
generate a product that is critical to the success
of the candidate,

- ability to gain confidence of bankers when arcanging
for credit line to "bridge"” between matching funds
payments,

~ ability to effectively support campaign workers so they
are able to be free to do their political work,

-~ cost effectiveness, and

- peace cf mind that everything is able to run as smoothly
as possible because the data is accurate and available.
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Understanding Presidential Primary Accounting:

A $31 million

]

dollar campaign must have an accounting of the

money coming in and the money going cut just like any cother

organization.

Presidential primary accounting would be a snap if only an
®"accounting” of transactions is needed. But campaigns MUST
use bookkeeping information to serve many purpose

Contribution data is used to:

- fulfill

fulfill

support
support
support
support
fulfill

[ 2 IR T T I N B B

simple bookkeeping requirements cof money coming in

serve matching funds processing
serve contributions management and document tracking

FEC compliance requirements

serve thank-you letter generation
serve cash flow management
track fundraising goals by regions/states/counties/etc.

2ll fundraising efforts and goals management
events management

direct mail management

numerous communications to contributors
management information regquirements

Expenditure data is used to:

W i e T - Sy - S

fulfill

support
pay and

fulfill

support
support

-

simple bookkeeping of accounts payable

track "deposit" batches made by the campaign
serve as basis for bank statement balancing

payroll activities and reporting
track "filing fees and obligations"

serve cash flow management

internal budget process
and track procurement of services
and track contracts, future obligations, & contacts

regarding procurement and fulfillment of campaign obligations

ful€ill
fulfill
fulfill

provide

FEC compliance requirements
FEC state allocations tracking
FEC audit reguirements

serve as basis of information for FEC NOCO statements

vendor information and summary data

fulfill management information requirements

16030
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Database software packages too weak for presidential accounting:

- o o

Datzbase management packages are available to fulfill accounting
and general contributions management but they are not adeguate to
handle a presidential primary because:

- Most database packages lack power and flexibility
to support the huge data entry task; this is the
single most underestimated part of contributions
management. Accuracy is crucial, speed is crucial.

- Most packages won't come close to providing the data
management “"tools” necessary to handle the volume and
achieve the accuracy required in matching funds.

- Users of sophisticated, mature packages still rely
on programmers or technical exuperts to accomplish
the wide variety of data manipulations and generation
of products that is necessary to support large campaigns.

Payables packages also inadequate:
Numerous payables packages are available to fulfill the bookkeeping
reguirements of expenditure management, however:

- Accounting packages “trap” the data inside the internal
file structure,

- at best, only the simply bookhkeeping requirements are
fulfilled by accounting/payables packages because the
expenditure data is literally inaccessible for data
manipulations required for general reporting,

- expenditure data msust be re-entered on a computer with
relational data-management cepadilities so that FEC
reporting and management information needs can be
fulfilled.

POC’s Republican Counterparts® views accounting the same way:

- o tan - ——— —

“It’s actually two jobs, the normal bookkeeping you would
do for a company plus all the requirements for reporting
that are not generated by normal bookkeeping.”

Conclusion:

Database scftware packages are inadeguate because they lack power &
fiexibility; general reliance on programming to shore up packages
and generate reports is anathema to good data management.

Payables packages are inadeguate because they only £fulfill the book-
keeping requirements; FEC compliance, state allocations, and most
management information requirements can only be met if the data is
"re-entered” on relational database, as done in Clinton 'S2.

#s Ouote frece the enclosed 1992 FEC Press Release. 13931
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POC’s recommendation for CONTRIBUTIONS management in 96:

The contributions to the Clinton '92 campaign were the sole
responsibility of POC. The superlatives achieved in matching
funds and the quality of our other services to the campaign
supports our belief that the ’'96 contribution data should
again be managed by POC.

Considerations for EXPENDITURE management in °96:

— — —— -

POC was heavily inveolved in the expenditure data management in
the 92 campaign; we were responsible for the duplication of the
expenditure data for fulfillment of FEC reporting, state
allocaticns, and audit reguirements.

We have given a lot of thought to the major problems of '92:

- The bookkeeping side of things struggled throughout
the campaign even though the CPA’s selected one and
then another accounting package; a massive clean-up
was required when the campaign was over.

- The inability of the accounting department in Little

. Rock to provide fundamental support to POC’s operation
- made it necessary for us to do a lot of overlapping
work and take on additional responsibilities.

-~ It stands to reason that if accurate information could
not be given to POC, then the campaign’s management
also went "begging” for information to support decisions
regarding budget, cash flow, loan draws, NOCO's, etc.

- The inherent inadequacy of accounting packages to
generate reports for FEC purposes, made it necessary to
re-enter large quantities of the data on the POC system.

Paradigm Change Necessary for Expenditure Management:

—— - T — T . o W Wy ol e P e

Why use a separate bookkeeping system at all if most of the data
must be duplicated on another computer for reporting purposes?

POC recommends using DataFocus software to fulfill bookkeeping &
FEC reporting requirements -- cbviating the need to re-enter data.

POC's DataFocus software has unlimited relational data manipulation,
check writing, vendor tracking, budget, FEC reporting, and any

other management information reporting capabilities WITHOUT
requiring programmer intervention.

y 16032
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POC’'s DataFocus software underpins quality management:

-~ Budget reports, cash on hand reports, cash requirement
reports, and other status reports that are necessary
for overall good managemen.: of the campaign can be
prepared and disseminated on a routine basis.

- FEC reporting deadlines can be met ahead of time to
allow for time to "consider” the report and go through
checklist to make sure that nothing is overlooked.

- Vendors and invcoices can be tracked efficiently and
accurately.

- The data can be put through routine “trial balances®
to make sure all data is reliable.

- Bank statements can be balanced on a timely basis.

- Day-to-day operations can be met without the chaos
created by ad hoc requests (satisfied by routine
dissemination of information, time-wasting "hunts”
for documents and data, and constant "error handling.”

- Issues that fall "out of the norm" can be routinely
reviewed and handled by proper legal or management
intervention to head off problems and limit potential
damage of poorly handled issues.

The quality management described above seems rather obvious and
mundane. We all know they are hardly ever achieved and Clinton ‘92
was no exception. POC has the experience and the software tools to
accomplish these fundamental, essential data-management goals.

- - 14 -
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POC is not perfect; we have made mistakes, some of them during
the 792 campaign. We are committed to try not repeat them.

We know that the management of President Clinton’s reelection
campaign feels the same way: committed not to repeat mistakes.

It is with these things in mind that we humbly offer our thoughts
on common mistakes made by the management of large campaigns
pertaining to the accounting and information structure meant to
support management information and workers in large campaigns:

Mistake of being independent & doing everything themselves:

In an effort to get the campaign’s operations crganized,
management frequently becomes overburdened by attending

to too many details. Other critical, more amorphous tasks,
that require or deserve personal and thoughtful attention,
go undone or get done poorly.

Professional management of units of operations should be
implemented whenever possible; it lightens the load, allows
for proper attention to be given to deserving tasks, and
provides a clear line of responsibility.

Mistake of planning the ideal campaign "operationally":

— v e e

A presidential campaign has a2 very short life; there is no
time to perfect an ideal plan so far as campaign operations
are concerned; Senator Tsongas’s campaign started out VERY
early in 1991 and experienced "organized chaos" trying to
track expenditures and was even unable to "put the money in
the bank" when he won in New Hampshire.

Campaigns don’t fail to plan, their ideal plans fail due to
the pressures and exigencies of the times.

Mistake of ignoring basics while over-valuing sophistication:

s s

Plans should be made to ensure that BEFORE any level of
convenience or sophistication is applied to cperations or
worker support, basic reguirements should be in place.

Frequently, UNNECESSARY AND OFTEN UNUSED levels of convenience
and sophistication absorb resources while the basics, like swift
preoduction of Jetters & labels, accurate and plentiful financial
data, attention to budget, basic fundraising support, devel~
opment of a super database of contributors and VIP's, etc., go
woefully lacking for attention and rescurces.

Mistake of ignoring the past.

16034
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4. POC is ready to quietly coemit the resources necessary
to help the 796 Committee achieve a state of readiness,
the effects of which can°t help but infuse & sense of
preparedness that will be inspirational throughout °96.
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Designate POC with responsibility for creating the Information and
Support Center and it will be done.

- We will consider any contact with the '96 planning group highly
confidential; any arrangements or agreements will also be kept
highly confidential.

~ We will begin immediately to plan tc be ready on "opening day."

-~ POC will give URGENT ATTENTION to the CORE database; we have
the historical perspective necessary to pull it together; it is
important to make sure the data is clean, duplicates are removed,
and the addresses are updated through NCOA as soon as possible.

- Beyond making the commitment to follow through with the Center
with POC as the manager, we require nothing but your cooperation
in obtaining data files if needed.

- We don’t know of any risks or trade-offs that would deter the
implementation of the Center as described in this proposal.

- We believe the overall cost will be substantially LESS than
incurred for the same services during the last campaign.

- We see no reascn why President Clinton’s reelection campaign
shouldn’t have the finest, most experienced information and
data-support systems.

~ We believe that our guarantee of 99% error-free matching funds
rate plus other performance incentives provides the campaign
with a unique opportunity to gain advantages of excellent
data management from day #1 WITE LIMITED RISKS.

~ We believe the '96 will experience only benefits and savings
by approaching their accounting and data management as
proposed by establishing the Center.

- A great deal of confidence was placed in POC in late 1991;
we are ready to perform again.

~ Clearly, the principals of POC are ready to work with the
‘96 campaign.

We invite you to visit our offices at 9211 Second Street, N.E.,
wWashington, D.C.; please call us at 202/675-4900 to arrange a
confidential meeting. We can also be reached at 703,/406-0209.

We appreciate your consideration.
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911 Second Street, N.E.
Washington, D.C. 20002
202 675-4900 / Fax 675-4811

MEMORANDUM

TO: Marcia Scott and Mark Middleton

FROM: Pat Anderson, Public Office Corporation
DATE: September 16, 1994

RE: Superfile
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It was a pleasure to meet you, Marcia, and great to see vyou, Mark. Bill
and I very much appreciate the opportunity to give you our thoughtsg and
possibly participate in this highly important endeavor.

My meeting with Eric Vaden was very productive; perhaps soon I can get a demo
of the official system.

There are distinct phases of implementation and many bases to be covered
when it comes to the implementation of a Superfile and a supporting
campaign system. Just a few of the major issues are outlined below:

(1) COMPILE SUPERFILE - can and should begin right away - not tied in any
way to the other phases - must be accomplished FIRST.

This includes the match-up, merger, and duplicate reconciliation of
several files, the cornerstone of which is the ’92 primary contributors,
GELAC, transition fund contributors, and the inauguration files. The
resultant Superfile will contain upwards of 1.4 million records.

{2) DECIDE WHAT DATA IS NECESSARY TQ TRACK - in other words, the record
layout that will be standard for the Superfile. Set up a "style"
manual to enforce edits and maintain data consistency.

(3) DESIGN AND IMPLEMENT A DATA MANAGEMENT PRILOSOPHY and user interface
capability so that all classes of users are supported while insuring that
the integrity and functionality of the data is maintained. This would
involve a rather sophisticated multi-level data protection and general
security system from login all the way down to the field level. Aand
it must be practical, usable, and easy to enforce!

(4) SELECT, PROCURE (AND PROVIDE A SITR) for the CPU, peripheral hardware,
operating system software, and user (application) software that will
satisfy the needs of all classes of users in a national presidential
campaign.

(5} DESIGN AND IMPLEMENT A MANAGEMENT STRUCTURE to ensure that the physical
plant is protected - to provide continuity, user training and support,
central processing and production documsntation, backup and data
security, application support, Superfile spupport, etc. {this is going
to be a long list).
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{6) ENSURE THAT THE NEXT CAMPAIGN BENEFITS FROM THE BIPERIENCE OF THE LASYT.
This applies to all phases of computer support. All task areas should
be planned so as to avoid groping around and making costly mistakes
after the campaign is launched. Particular focus should be placed on
all areas of contribution management and F.E.C. reporting, on matching
funds optimization, and on all phases of accounting and budgeting.
Computer tools should alsc materially help in campaign organization,
in campaign communications, and in maintaining good relations with
contributors and other supporters.

(7) ENSURE PLEXIBILITY (in management and goftware} - SECURITY -
RESPONSIVENESS - and LOYALTY.

An attitude of "it’‘g not my department” or *you didn‘t tell me" or "it‘s too
late" will not be sufficient for the Superfile. fThe management attitude must
be totally responsible but simple: there are a finite number of days to
accomplish a tremendous amount.

The above descriptions are just seven of the many things that need to be
congidered in the Superfile. They are all fundamental, essential, important
and integral to a truly successful, smooth running campaign.

It would be nice to sit back and figure all these things out, detail by detail;
assign task groups to focus on each area - write it all down; work up a
detailed cost picture - figure out a budget - time lines, etc. Design the
system and work out the bugs; set up mock operations; have a dry run. Write an
RFP and solicit bids. Study the vendors - insist on a demonstration.

BUT THAT WON’T HAPPEN. The reality of time (days) and resources {money) won’t
permit that.

What cculd easily happen, however, is that a lot of time ig wasted
unnecessarily just trying to get started. Time that will adversely affect the
quality and timely delivery of the MOST IMPORTANT, FUNDAMENTAL task listed
above: COMPILING THE SUPERFILE.

If the Superfile is not in place by next gummer, every other part of the
campaign will be affected adversely, even to the point of outright
embarrassment; and, any "hit the ground running” advantage will be lost.
Everyone involved in this project will look bad including the President and
Vice President.

Bill and I propose one simple plan: get started compiling the Superfile and let
the other phases mesh in CONCURRENT to that effort. This will in no way affect
the other phases except to ENSURE that the moat fundamental feature of the
project is ready.
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COMPILE SUPERFILE:

As stated, the data compilation phase is clearly the first step to take as you
can't use something you don‘t have. The data must be compiled in such a way as
to make it SUPREMELY ACCURATE and in a STATE OF RRADINESS -- no if, and's, or
but’'sg,

Actual compilation must be accomplished by deciding (based on today’'s
knowledge} what different data filea to include, the order to include them, and
what data (if not all) should be kept in the Superfile. Rach file needs to be
cleaned up angé "normalized" go that all "like™ pieces of data (fields) are
reliably presented IN A USEABLE FORM.

Initially, the data should be kept "independent” of any specific hardware or
software system in discrete, well defined fields with consistency and good
definition of data. By "definition of data" we mean having an accurate
"picture” of the data in each field. A simple example would be the CODE field
where you have precise statistice on the "count"” of each code, documentation ae
to the meaning of each code, and the data properly normalized so that the
presentation in a product is clear and "looks good."

System independence is maintained by the capability to offload, in theory at
any time, the data onto an industry standard 9-track magnetic tape and loaded
onto ancther system (accompanied by detailed documentation, file layouts, stats
on the fields, examples of data, etc.).

The DATA COMPILATION PHASE of building this Superfile is totaliy independent

of what happens next: merging the final data with the system that will "hcuse*
the Superfile in a data structure compatible with the application programs
that support the objectives of central management and various classes of users.

FUTURE OF SURPERFILE AND POC:

We are confident we can handle any and all phases of this project as outlined
above. Remember, we have been thrxough this before. We have demonstrated
reliability, maturity, flexibility, application knowledge, and delivery of
requested products without any procrastination, hedging, or scur attitude.

We have in addition to our previous campaign support for President Clinton, 16
vyears of a fine record with many other ocutstanding Democratic candidates and
incumbents -- with neither a breach of security nor a single unhappy customer.
We ENJOY doing it right. (Please see attached corporate profile.)

We understand, howevey, the responsibility that you have toward the campaign
and the necessity to "go through the proper channels." We do not fear
competition, we only fear procrastination and having to do a job much too fast
for its own good.

We implore you to get started on the Superfile with us on a time and materials
basis and a commitment to complete the job by next summer. We will put the
proper resources behind it and do the job correctly. We will update you weekly
on the progresa; we will stand ready to deliver the data and documentation as
of the "last progress report"” whenever you want it should you ever want to go
to ancother system.

/6037/0//"’
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One (conservative) thought about paying for this project: You might not be
aware that we do work under the auspices of the DNC on Vice President Gore'’s
database. Could not the same thing apply in thie instance?

Cne (wild) thought regarding paying for this project: If you were to set up a
separate fund {(as you mentioned), perhaps, when the time came {(i.e., a
reelection comnittee is formed), the people who contributed to this fund would
be allowed to donate their "share"” of the assat, to the Reelection campaign as
an "inkind contribution.”

Perhaps a combination of the abhove could be used - DNC support service COStS,
fund pay for hardware/software costs.

One more thought about Superfile: We hcope you will not consider us out of
bounds when we bring up the possible danger of having any connection between
the President’s official system and Superfile - even the same vendor. So that
no one can claim that you have benefited by piggy-backing a system paid by

¥ public funds, it might be better to choose a second vendor (in addition to ug)
e to make a proposal cther than the current developer.

e That is not to say that what you like about the cfficial system cannot or
‘f should not be duplicated in Superfile.

g Let me make it clear that it ie not any unfair advantage of your WH vendor we

are concexned about. Frankly, I think POC can compete very competitively in

. price and pystem and software. What we might lack in knowledge of the official

= system, I feel we more than make up for because of our vast experience in the

h application at hand and our excellent reputation with President Clinton and

RS other Democratic candidates. We are just trying to think ahead of any possible

i ispues that might come up and the need to avoid even the suspicion of
impropriety.

We would be so proud to be a part of this project. We hope the focus gcees
first to the data and second to the other things. It is the data that usually
gets short changed; but it is the data that is your link to those contributors
and other supporters who are the centerpiece of any campaign.

We could write {(and will if reguested) a lot more about procedurea,
documentation, approach, data upgrades (after merging, normalizing, and other
clean up). After obtaining a little more information, perhaps from Eric, we
can give you a better idea of the general costs.

We also want to elahorate on our Address Enhiancement software which I think is
the key to many, many good things so far as managing the Superfile.

You must be out of breath reading this memo. There was much to say and still

much that I didn't say that needs to be considered. Bill and Y stand ready to
respond immediarely.
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The automsted data can be accepted in twn methods - an dishette
(3.5 or 3.2%) oz on etape (¥ track or cartridge). The accoptable
format L3 presented below:

1. Format for Name/Address data on diskettes

*

Fized flield langth/positional (Soe delow)

Scrted by Last Wame. Firet Name

ASCLI delimited {(dellimiter charactar “9')

1 record par addresaee, $.e. the record sizs of 408
characters

2. Format for Nemas/Addrees data on tape:

Fixed fleld length/positionsl (See helow)

Sorted by Laast Name, Fizet Heme

ASCIX delimited (delimiter character *Q°)

1 record per addresses, i.e. the record size of 408
characterg

Bloeked - gpecify blecking factor

Unlabslied taps

1500 or better deneity - apecify desity provided

RECORD LAYOUT:

Dats Rlement Length Positlion

PREFIX 30 i+ 30
PIRST MAME 20 _ 32 - 83
LAST NAME a0 * 53 ~ 72
SUPFIX 8 74 - 81
SPQUSE NAME 20 83 - 102
TITLE 60 104 - 183
ORGANIZATION 50 188 - 214
ADDRESS1 3s 216 - 250
ADDRESS2 35 453 - 286
ADDRRSS2 35 288 -« 322
CITY 30 32¢ = 353
STATE 2 35% - 388
£19 coDB 10 338 - 367
COUNTRY 40 369 ~ 408

*NOTB: Full nase aa one deta element ia ROT scceptabls.
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Anderson Report - Tab 17

17001-17023: Documents pertaining to CPC payments to W.P. Malone

The Clinton Primary Committee, after receiving more than $3.6 million in

matching funds overpayments, spent some $4.6 million on "things” other than the

CPC’s debts. This is discussed in Documentary With References, Tab 2, Section

34.0. Of the $4.6 million expended on non-primary items, two things stand out:

the $2.4 million transferred to the Compliance fund and $842,100 paid to W.P.

Malone, Arkansan and person into "Pharmacy Chain Operation, Computer Time-Sharing,
and Facility Management.” (As stated on the letterhead shown as Doc 17001/A.

Doc 17002/B outlines the long string of payments made by the CPC to Malone which
began in August 1993, one month AFTER the audit clean-up and the final
amendments had been filed. At that time, the bulk of the audit was over and

Clinton had been in the White House more than eight months. Nevertheless, the
large payments to Malone continued into President Clinton’s fourth year in the

White House, March of 1996.

The FEC auditors asked the CPC to explain what services Mr. Malone performed
for the primary campaign. The only answer was in the form of invoices that
tersely stated: "professional services.” The FEC Commmissioners asked the same
question. They, too, were given the same non-informational answer: professional
services. The FEC Commissioners voted that until the CPC could provide a more
complete answer, the expenditure of $842,100 could not be considered a

qualified campaign expenditure.

However, the CPC’s only penalty was that the $842,100 could not be included as part
of the CPC’s obligations and thus, couldn’t be figured in its overall

matching funds entitlement. That obviously did not bother them. And, it

obviously didn’t bother the CPC not to respond to the FEC auditor’s questions

about a rather large expenditure.

Plus, Malone got to keep the money and the CPC never advised the FEC what the
payments were for, Complete FEC audit discussion in Doc 17003-5/C and D. The
transcript of the Malone discussion during the open meeting is included as Doc
17006-23/E. To put $842,100 into some perspective, the total services provided

by POC and the Andersons, including all bonuses, etc. did not amount to much
more than $1,000,000 for two years worth of extremely hard work by many people.

The Andersons have no documentation or information about what Malone did for
the $842,100. However, their personal opinion, in light of what Marsha Scott
stated (Tab 16) about "Bill’s friend from Arkansas" trying to build a database,

is that perhaps some of the $842,100 was spent on programs and data
organization in preparation for the 1996 reelection effort. Who knows?
Centainly not the Federal Election Commission.

17090
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Primary Committee Payments to W.P. Malone for "Professional Services”

> Primary Committee refused to give the FEC additional information beyond
the notation on the invoice "professional services.”

> FEC Commissioners DIS-qualified the payments as Iegitimate-(gqalifieq)
primary campaign wind gown expenditures at Dec 1994 final audit hearing.

> Malone did not have to return the money.

> Information taken from Primary Committee Expenditure Reports.

——————— T -~ —— ] . 0 =/ o e okt P AT $n e s Sl Y Dk e Al e o o o Ak e e M e Al (ke 2 o T Al e o T e oo o e et

July 1992 -~ Bill (linton nominated, Primary Campaign officially over
Nov - Bil1l Clinton and Al Gore elected

Jan 1993 -~ (linton and Gore take office

July - Complete set of amendments filed for Primary (ommittee
Aug ~ FEC audit field work ended

Aug - first Malone Payment $ 50,000.00
Nov ~ Malone payment 159,695.03
Jan 1994 - (linton begins second year in office
Jan ~ Malone payment 210,081.19
Mar ~ Malone payment 95,644.82
Apr ~ Interim audit report

Jul ~ Interim audit report Response

Aug -~ Malone payment 93,214.90
Sep ~ Malone payment 15,000.00
Sep -~ Malone payment 30,000.00
Dct ~ Malone Bayment 15,000.00
Nov - Malone Payment 15,000.00
Dec ~ Final Audit Report Released

Jan 1995 - C(linton begins third year in office
Jan -~ Malone payment 15,000.00
Jan ~ Malone payment 15,000.00
Feb -~ Malone payment 15,000.00
Mar ~ Malone payment 15,000,00
May - Malone payment 15,000.00
May - Malone payment 30,000.00
Sep ~ Malone payment 34,842.53

Jan 1996 -~ C(Clinton begins fourth year in office
Mar ~ Final Malone payment 18,621.80

- - ——

{ seaz,00.27 3

Total Paid for Malone’s Undisclosed
"professionail services"

What did Malone do? The FEC still does not know.

17002
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checks. The Committee is incorrect. First, the reguirement is
that the expenditure be made by check or similar draft drawn on an
account established at a campaign depository. These traveler’s
cheques are not drawn on a Committee account. Further, the
Committee is not accurate that the traveler’'s cheques are returned
to Worthen Bank. They are sent to American Express. There is no
negotiated instrument available for the Audit staff’s review at
the Committee or their depository. The requirement that checks be
drawn on a Committee depository provides records for both
Committee and Commission review, . e

Finally, the Committee states that even if the
traveler’s cheques are not consistent with the requirements of 11
CFR §102.10, it does not follow that they are undocumented within
the meaning of 11 CFR §9033.11. The Committee goes on to cite the
varicus types of documentation that may be presented under that
regulation and concludes that the log and Committee per diem
policy complies with two of the tests. What the Committee does
not consider is that in addition to the listed documentation, 11
CFR §9033.11 requires a canceled check negotiated by the payee.
This is not possible when traveler's cheques are used.

The Committee did not explain the difference
in the $179,357 in traveler’' cheques purchased and the $15%,190
the Committee claims the traveler‘’s cheque log supports. Also,
the log didn’t support $158,000 as claimed in the regponse. As
explained in the Interim Audit Report, although the log recorded
approximately $158,000 in traveler’s cheques over $40,000 of that
amount was insufficiently explained, The Committee did not
address this problem in their response.

The Audit staff concluded that the use of
travelers cheques were cash digbursements in violation of 11 CFR
§102.10 since the cheques were not a check or similar draft drawn
on an account established at a Committee campaign depository, and
therefore, were non~gqualified campaign expenses. Purther, the
expenditures were not documented in accordance with 11 CFR
§9033.11.

At the Commission meeting of Deceamber 15,
1994, the Commission decided to permit the Committee to consider
amounts of $100 or less, per transaction, as a2 qualified chmpaign
expense. As a result of this decision & total of $166,658 was
determined to be nen-qualified campaign expenses.
S = 17003

*%.P Kalone, Inc.)

- Invoices for leaged equipment for Pebruary,
March and April, 1992 totaled $40,710. Committee records indicete
three payments were made, $10,000 on March 27, 1992, $15,000 on
June 1, 1992 and 15,710 on August 25, 1992, which paid the balance
in full. 1In addition, om July 10, 1992 the Committee paid $4,850 .
which appears to be a partial payment on the April, 1992 billing.
Therefore, $4,850 represents an apparent duplicate payment. The

Page 74, Approved 12/27/94 / 7"c'
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invoice associated with the $4,850 check is the same invoice
associated with the three payments discucssed above. The Interim
Audit Report concluded that if the Committee did not provide
additional invoices supporting the $4,850, it would be considered
a duplicate payment, and the amount would be included in section 1
of this finding. Additional issues with respect to this vendor
are discussed in section 2 of this finding.

The Committee did not provide any additional
information in its response to the Interim Audit Report:;
therefore, the $4,850 has been included in section 1 of this
finding.

‘= The Audit staff did not review the Committee’s
i Third Quarter 1993 FEC Disclosure Report at the time of the audit
= fieldwork. However, on that report, the Committee reported paying
) W.P. Malone an additional $63,000 in consulting payments. The
I Committee did not report any debt owed to this vendor on the
N Second Quarter 1993 FEC Report. As mentioned in Section 2. of
I this finding, all the equipment bought from this vendor was scld

= to the General Committee. The Audit staff reguested additional
x documentation that established that the $63,000 in payments were
23 in connection with the campaign for nomination. Pending receipt

: of that documentation, the amount was considered a non-gqualified
i campaign expense.

in response to the Interim Audit Report, the

Committee provided a copy of a check to this vendor for 550,000
and an invoice from the vendor that states the amount is 2
} "Deposit toward professional services for June through September,

J 1993." The Committee did not explain the $13,000 difference but

the Fourth Quarter 1993 FEC Disclosure Report shows a voided check
to the vendor of $13,000. On the same report the Committee
disclosed another $159,695 payment to W.P. Malone. The Committee

later sent a copy of an inveoice which stated only that the payment

7 was for June through September, 1993 professional services. After
the Interim Audit Report was sent to the Committee the Audit staff
reviewed the 1994 Disclosure Reports and noted additional
payments to this vendor for $210,081 and $95,645. The Audit staff
requested additional documentatien. The Committee provided &n
invoice for the $210,081 that states only that the amount is for
professional services for October, November, and bDecember 93.
The Committee also provided a copy of the check and an invoice for
the $965,645, vhich was for professional services for the monthg of
January and February 19%4. Also, on the Second Quarter 1994 FEC
Disclosure Report, the Committee disclosed a debt to this vendor
of $93,436 for computer connulting. e

17004

_ The Committee has not provided any deta11e3*~;
“explanation as to what specific services this vendor is providing
to the Committee other then consulting payments and how those
services relate to the wind down activity of the Committee. The
Committee has continued to pay Public 0ffice Corporation for ‘
setvices during the winding down peried for database management, V4
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preparation of FEC reports, equipment rental, and other services.
The Audit staff has not included the additional payments &and debt
to W.P Malone, Inc. totaling $608,857 in winding down expenses on
the NOCO statement in Finding III.C. A

17005
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Payments to W.P. Malone, Inc.

A

16
AETERNQQON SESSXIQ0 3 (2:30 p.m.)

COM. POTTER: Good aftermoon. The open meeting of
the Federal Blection Commission of Thursday, December 15{
1994, will again come to order. We continue with the
discussiocn of the report of the audit division on the
Clinton for President Committee. When we left for lunch we
had concliluded our discussion of the traveler's checks under
the general category of nongualified campaign expenses. We
now move to the payments to W.P. Malone, Inc.

If the audit staff could explain thege payments
and why they believe they are not qualified campaign
expenses, that would be helpful. Russ?

Agenda Item: nongpg;if;gﬁhszﬁgggggﬁgfgfgggsﬁ;

RUSS: This starts on page 71. In the first
paragraph we still have a small duplicate payment of $48.50,
which was discussed in the earlier finding. At the time of
the interim audit report we picked up an additional amount
to W.P. Malone for $63,000 in the third quarter of 1993.

W.P. Malone's involvement with the primary, as_far'
as we could tell, was finished after the day of
ineligibility. He had leased the campaign computer
equipment, and was instrumental in selling the equipment to
the campaign at the end, but there were no transactions --

or he was incurring no expenses from the date of

- 17008
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ineligibility until the third quarter 1293 report.

In the interim audit report we made an inquiry
concerning the $63,000, and since then W.P. Malone, Inc. has
received additional amounts. As of the date of this report,

i which is June 30, 19%4, the amount iz $608,000. Later on,

as part of the NOCO in the fcotnote, we go into a problem we

are having with the third quarter of 1994 report. 1In that

I report there is an additional $138,000 paid to W.P. Malone.
i We are trying to find what he is providing in the
A way of winding down expenses, but to date we haven't

# received really anything other than he is providing

s professional services to the Committee.

COM. POTTER: So to summarize, the campaign is
showing at the moment, and you are reporting here, $608,857
of expenses to W.P. Malone for winding down. Your objection
to that is there is no documentation of what that is for, is
that correct?

RUSS: Well, the documentation we have just says
"professional services." We don't know what he is doing for
this money in the wind down period. The impact on this is
right now we are not recognizing this in the winding down
expenses we have on the NOCO.

COM. POTTER: What sort of documentation would you
expect to see to characterize it as winding down?

RUSS: I would think we would like to know what he G
'l

- 170
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ig providing in the nature of the winding down area that
would total $740,000.

COM. POTTER: Discussion? Com. Aikens.

COM. AIKENS: A quick question or two. Russ, he
provided computer equipment, isn't that correct?

RUSS: That was at the end of the primary. The
transaction that was detailed earlier in the prefunding,
that was, as far as we could tell, the end of his
involvement with the primary.

COM. AIKENS: Does he have a business?

RUSS: W.P. Malone --

COM. AIKENS: It's just called W.P., Malone?

RUSS: W.P. Malone, Inc.

COM. AIKENS: Which is in the business of
providing computer equipment? Do we know he is providing
professional services, but we don't now what his profession
is?

RUSS: He is iavolved in numercus businesses in-
Arkansas. The computer -- well, I could read from his
letterhead. It says, "W.P. Malone, Inc., Pharmacy Chain
Operation, Computer Timesharing Facility Management.®

COM. AIKENS: Okay. That's a nice title.

COM. POTTER: So what you would like to see the
Conmmittee provide is a detail of the services and the bills

and precisely what this money was paid for?

17010 )
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RUSS: The Committee has already provided invoices
which say he is providing professional services to the
Committee, but we don't know what he is doing for that
money.

COM. POTTER: Com. Thomas.

COM. THOMAS: Juet by way of comparison, when you
see in your records a billing from a law firm or from an
accounting firm and it says "for professional services," do
you treat that as nongualified?

STOLTZ: Generally, when you are dealing with
known vendors who fit into what is going on in a campaign,
sometimes that's all you get, and it doesn't raise a
question. We are I guess assuming that this has something
to do with computer services, since that was the area in
which W.P. Malone, Inc. provided this Committee services
earlier.

With services beginning in the wind down period at
a time when the Committee is not doing fund raising, when
there were no really significant amended reports to be
filed, when they have scld all their computer equipment to
the general election, if this is computer services, what -we
don't see is how this relates to the Committee's effort at
winding down and closing out their activities.

With some more information, it may become

apparent, but right now the connection is not apparent.

) 17011
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That will vary. If we see payments to the Committee's
counsel, we have a pretty good idea how that relates to the
campaign, even if they don't break it down hour by hour. In
this case, we don't see the connection where it fits, and so
we would like to have some more information on precisely

what he is doing, and how it relates to the winding down

effort.

= COM. THOMAS: Run his title by me one more time,
e the title of his company.

STOLTZ: W.P. Malone, Inc. is the name of the

company. Just on the letterhead underneath the name is

o g d
& O

says, "Pharmacy Chain Operation, Computer Timesharing
Facility Management." At the time we were there, they
weren't renting space from him.

COM. THOMAS: There was a computer connection,_
however?

STOLTZ: There had been earlier, yes. They rented
a computer system from him through the vast majority of the ’
primary, and then purchased some things f£rom him near the
end of the primary. Then they paid him some fees for some
sbftware gervices and for helping to move the computers from
their old location to their new location.

COM. THOMAS: When you saw the payments to him for
software services, was the documentation there different

1701 such that you consider that qualified, because the
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documentation was somehow different?

RUSS: Well, for one thing, the dollar amount was
much smaller. I believe it was in the neighborhood of
$4,000. There were two amounts broken out. I can't recall
éﬁactly what it said, but it was something like for the
software and other support type services, but in total. It
also covered a specific period of time, July 1-July 16 on
the invoice, and it was for $15,000. Since the Committee
had acguired all that equipment, we didn't see where that
was that unusual an expensge in that period of time.

COM. THOMAS: So for about a2 two week period ié
looks like about $15,000 was charged for computer services,
professional services, or is part of that the professional
services?

RUSS: That would be in addition to his normal
lease payments for the equipment, and there may be some
services -- what was in his normal billing, which was like
July 11-July 10.

STOLTZ: Again, though, this is at a period of
time when the Committee is operating and acquiring and
setting up a new computer system. So that fits with what
was going on in the campaign at the time the charges were
incurred; $740,000 over a 15 month period when the Committee
is fairly well wound down doesn't seem to fit very well in

what was going on in the campaign at the time.

. 17013
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COM. THOMAS: Well, as I look at your report, it
indicates that the information we have is that these were
for professional services from June through September of
1993, and then another payment covered -- I guess that first
one was for a deposit toward professional services for June
through September. Then the next one, $159,000 was for I
guess again, professional services, June-September 1993.
Then the next one was a payment for $210,000, and then
another one for $95,000. Those covered in essence October,
November, and December of 1993, and then January and
February of 1994.

It looks to me like they might be able to come
back fairly easily and explain that this was some sort of
continuaticn of computer consulting professional services,
but the response of the Committee counsel ig a little bit
bare. They were covering only the $63,000 payment
apparently at the time they submitted the Committee
response, S50 maybe they didn't think there was going to-be
much question about thig ultimately.

It doesn't really go any further and explain the
nature of the professional services. So I am gathering that
if in fact they relate to the campaign, and are for computer
consulting, that that issue will probably be cleared up. If

it is in fact cleared up, is this what you are now

considering a nonqualified that is showing on the NOCO

-
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analysis as a nonqualified payable?

STOLTZ: It is. It is not included in the
accounts payable number, which would be the treatment that a
nonqualified campaign expense after the date of
ineligibility would receive.

COM. THOMAS: So if it turms out they can document
that this was gqualified, they can then add it on to the NOCO
calculation, and that will change your entitlement
calculations?

RUSS: Certainly.

COM. THOMAS: Thank you.

COM. POTTER: Mr. Vice Chairman.

COM. MC DONALD: Thank you, Mr. Chairman.

Let me just ask, Joe, do you have Attachment 5,
page 2 of 3, 117 at the bottom?

MR. STOLTZ: Yes.

COM. MC DONALD: Does not some of that get to some
of your concerns?

MR. STOLTZ: No, this deals with the earlier
activity.

CCM. MC DONALD: The May 30th through the present?
May 30, 1993 to the present? Am I looking at the right
thing?

MR. STOLTZ: That is the description of the

computer system that was acquired towards the end of the

17015
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primary campaign. Part of that was acquired from W.P.
Malone; part of it was acquired other places, and was
subsequently s80ld to the general election campaign. But
there was a substantial period of time when there were no
services provided by W.P. Malone.

COM. MC DONALD: Refresh my memory, what was the
period of time?

MR. STOLTZ: They paid for charges in July I guess
of 1932, and then we saw payments again starting in June of
1983. Now some of the July charges were paid later than
that, but that was the incurrence of the bill.

COM. MC DONALD: Yesterday when we had this
discussion about billing practices in geperal it said is --
I mean, I don't have the sense of that. Do they do that
based on the kind of work they are turning out, waiting to
see what they've got or they don't have, or do we know?

MR. STOLTZ: I'm not sure I follow the gquestion.

COM. MC DONALD: When you are making these .
payments, you say from July of 1992 I gather, and then there
was another one. Did you say they weren't made again until
18937

MR. STOLTZ: That is correct.

COM. MC DONALD: What is your sense of that? Is
that a determination of what sort of wind down it would

take? Are they assessing that, or do you have any sense of

-
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that?

MR. STOLTZ: I don't know. They filed a whole
series of amended reports in early July of 1993, however, at :
that time I believe most of the reporting was being handled
by the Committee in house on the computer system that had
been acquired, or was still being handled through Public
Office Corporation, who had handled it through the primary
campaign. I couldn't swear to you which one it was. These
payments seem to relate to a period roughly beginning then,

and going forward.

COM. MC DONALD: Beginning in 15927

MR. STOLTZ: Beginning in 1953.

COM. MC DONALD: In 1993. July of 199372

MR. STOLTZ: I guess it starts with June through
September is the first billing.

COM. MC DONALD: Which might truly in fact
coincide with the wind down process, I gather.

MR. STOLTZ: The wind down process, or at least
the bulk of the activity would appear to be fairly well
behind them by then. We were still there, but nearing the
end of our process. The amended reports were filed.

COM. MC DONALD: When do you think they started
that wind down process?

MR. STOLTZ: Well, the wind down process starté

right after the convention, and continues until such time as

-
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they finish, however, normally you would expect to see it
tapering off as time goes on, rather than --

COM. MC DONALD: That's absolutely right. What is
your experience in that regard?

MR. STOLTZ: Well, particularly with respect to

this vendor, we don't see it tapering off, we pee it
starting a year after the wind down, or almost a year after

the wind down period starts, and then growing for another --

or starting at a fairly substantial level, and continuing
for another 15 meonths.

Now in making the recommepdation we are making, we
L are not saying that there is no way that this could be
related tc the wind down. What we are saying is it doesn't
seem to fit the pattern, and we would like some more
information before we will know how it fits, or if it fits.

COM. POTTER: Any further discussion on the Malone
item?

COM. AIKENS: Joe, what you are saying is that
during the wind up of the primary season, the reporting .
pericd, about $40,000 was paid to this vendor, is that
right, approximately?

MR. STOLTZ: During?

COM. AIKENS: To transfer to the general -- to
transfer the equipment and all to the general?

MR. STOLTZ: There were a number of payments
17018 ]
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besides the stream of rent payments all the way through.
This was the vendor that they paid $137,000 right at the
very end of the primary to acguire some of the assets, aﬁd
there is a $33,000 bill for other types of services he
provided, one of which was helping to move the computer

o system from their old offices to their new offices.

COM. AIKENS: Okay, I got all that. Then a year
[+ atter that, in June of 1593, and from then until now they
P have paid the same vendor over $700,0007?

MR. STOLTZ: That is correct.

kR

i

COM. AIEKENS: I sure would want to know what it

i
Ll

wag for.

Wi
%

COM. POTTER: So at this stage what you are
recommending is you leave this here for them to produce
information on precisely what the services were?

MR. STOLTZ: That is correct.

COM. POTTER: 1If it is all right, I will move on.
People can come back to it if they think of additional
questions they have. The next section here is
miscellaneous. There are a variety of smaller items that
the audit staff is recommending be nongqualified. Could you
maybe just summarize those and see if there are any specific
questions?

Agenda Item: Nongqualified Expenses -

Miscellaneous

17019



17920

0 -

28

RUSS: 1If you go to Attachment 8, page 1, we have
already talked about the $37,500, the $608,000 to W.P.
Malcne, and the $179,000 is the Worthen National Bank for
the traveler's checks. BEverything else on that page is what
is in this section.

COM. POTTER: So this is some sort of cash
disbursement: lost equipment; parking tickets; fax machine;
the New England Telephone for $7,000.

RUSS: The Sheraton Manhattan and the New England
Telephone we are requesting additional information on. We
just don't have any documentation to support those amounts.

COM. POITER: You don't have bills that they would
have paid?

RUSS: If you refer on page 73, there is a short
paragraph there. Our problem is the payments that go to
these twe vendors, it appears that everything owed these
vendors are paid. So these additional amounts of $64.89 and
$7.000, they may in fact have additional liabilities, but we
can't establish it. It could be the pame as before, where
it is a duplicate or overpayment. We just don't know at .
this stage.

COM. POTTER: Any questions on those items? Com.
Elliott?

COM. ELLIOTT: Do I understand that these vendors
have been paid? The vendors think they have been paid, it

-
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is just that there is no internal record? When you say
there is no recognition of payments in these amounts, on
whose part?

RUSS: From the documentation we got, it appears
that everything owed to these vendors has been paid. These
are just additional amounts going out to these vendors.

COM. ELLIOTT: PFor which there are no vouchers, is
that correct? There is just no documentation at all?

| MR. STOLTZ: Not for these amocunts, right.

COM. ELLIOTIT: Not for these amounts.

COM. POTTER: And what you were saying is that may
mean that they have been paid by mistake, or they paid them
twice, or something like that, but you don't know?

MR. STOLTZ: That's correct.

COM. POTTER: Anyone want te try their hand at-a
motion for this recommendation? Do you want te go back and
lock at any of this first? What we have in the nonqualified
expense area is the audit division recommendations, which
the Commission altered by motion on the travelexr's check
issue. 8o it won't be the same figure. They will have to
make that recalculation.

Mr. Vice Chairman?

COM. MC DONALD: Just on that point, did somebody
do it in the 30 minutes just by chance?

MR. STOLTZ: I ran the tapes, and assuming that I

- 17021
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didn't make too many gross errors in the tape, because I
didn't have a chance to go back and check my work, I got a
figure of $167,000 from the total of the $20,000 that isn't
supported, and then all of the amounts over $100.
COM. MC DONALD: Thank you.
e COM. POTTER: Com. Thomas?
CoM. THOMAS: I move that we approve
. recommendation three, subject to the revisioms necessary to
incorporate the changes regarding the traveler's checks.

COM. POTTER: Com. Thomas, I am reminded that this

recomnendation also includes -- and I don't think we have
e had a separate motion on it, because it all would have been
in this -- didn't we have a motion on agenda document
94130C, which was the whole prefunding? I think we already
did that.

PARTICIPANT: Those figures have to be amended
here as well.

COM. POTTER: We did amend that in the motion?
I'm wrong.

PARTICIPANT: Okay.

COM. POTTER: I have been counseled wrongly.

PARTICIPANT: Sorry about that.

COM. POTTER: Com. Thomas has moved approval of
recommendation three, except that the figure will be

adjusted to reflect the commission‘s earlier vote on the
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calculation for the traveler's check monies. Is that an
accurate statement?

[Flip Tape €C-2, Side A to Side B, text lost.]
COM. POTTER: Madame Secretary, the motion passes
by a vote of six to zero.

{Whereupon the_mgpiqn wasxgnan§mpusly passed.]

COM. POTTER: That brings us to as I see iﬁ,'
receipt of matching funds in excess of entitlement.

Russ?

RUSS: Before we get to that, I would like to just
mention, on the NCCO on page 76, we show the net campaign
obligations of debt of $7,878,678.

COM. POTTER: Where are you?

RUSS: Page 76.

COM. POTTER: The figure you have just stated is
$7,878,6787

RUSS: At the bottom of the page.

COM. POTTER: Yes?

RUSS: Footnote H, which starts on page 77 and
finishes on page 78, the Committee has filed -- this report
itself cut off at June 30, 1994. The Committee has filed a
third quarter 1994 report, and their winding down expenses
have increased substantially from what they provided as far

as the estimates that came in at the time of the interim

audit report. 17022
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Anderson Report - Tab 18

18001-18011: Documents pertaining to payments to David Watkins

This section contains an example of another false statement made to the
FEC by the CPC.

Ii involves an expenditure of $37,500 imitially reported as "consulting fee”

(shown in Tab 18, Doc 18002/A), was later termed "payment for costs of winding
down campaign” by Lyn Utrecht (shown in Doc 18003/B), and finally, was uncovered
as an illegal payment, using federal matching funds, to an attorney who then

passed the money on to Kimberly Moore, who alleged sexval misconduct on the part
of David Watkins (as shown in Doc 18006&7/D). FEC audit discussion shown in
18004/C.

This is extraordinary. The payment was fortunately detzrmined to be an
unqualified primary expenditure (meaning unqualified for the FEC’s matching
funds to pay for part of it) but the payment itself was not returned

(Doc 18011/G).

Bui, even imore interesting are payments the Compliance fund made to David
Watkins of $25,000 when he was still an employee at the White House. (Shown in
Document 18010/F.)

Add to that the string of $3000 payments which were eventually uncovered for a
total of $58,000 paid to Watkins, before and after he left the White House.

The newspapers commented on that anomaly (as shown in Doc 18008/E, front and
back sides of paper). Other political reporters noticed the unusual payments

as well. All of these payments (shown in 18001/1) were allowed by the

FEC and went, as far as anyone knows, unquestioned.

18000
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RE: David Watkins
‘Sept 92 Sexual Harassment Payoff 37,500
to Kimberly Moore

Payments to Watkins: R,
From GELAC 3/9/93 (he still at Hhite House) $25,000

e 3rd Qtr 1994 (after left WH) 3,000
T 3,000
i 3,000
i 3,000
T 4th Qtr 1994 3,000
= 3,000
% 3,000

: 1st Qtr 1995 3,000
¥ 3,000
- 2nd Qtr 1996 3,000
- 3,000
i® 58,000

18001
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March 24, 1994, $14,420 was refunded by the General Committee. the remaining $5,646 is
being transfcned this week. -

The auditors have questioned a Committee payment of $37,500 to Kathlyn Graves
Escrow Agent. Attached is a copy of a letter from the Committee's General Counsel, Anthony
S. Harrington, providing additional details regarding the payment. Exhibit 30. Based on the
- information provided, this payment constituted a qualified campaign cxpensc under 11 C. F R.
§ 9034. 4(3)(3) As dcscnbed in Mr. Hamngton s letter, - avment Was for the cosis of

Y ‘
- .
<

The auditors have questioned Committee bonuses in an aggregate amount of $237,750

iy and suggest that these payments were not "in connection with the campaign for nomination.”
¥ This assertion is absurd. The Commission has never before stated that it is not a qualified
campaign expense to pay bonuses to staff and consultants for work performed on the

5 campaign. As the Commission is well aware, many staff and consultants to campaigns devote
: extraordinary time and effort to the campaign, and ofien are undercompensated. During the

course of the primary campaign, the Committee employed over 800 staff and consultants, and
awarded bonuses only to 21 individuals or firms.

The Committee has attached affidavits from David Watkins, Rabm Emanuel and Amy
Zisook clearly establishing that the bonuses were obligations incurred prior to the date of
ineligibility based on services rendered prior to the date of ineligibility or, in a few instances,
for additional windown,'* and providing additional detail regarding the reasons for each bonus
and the factors on which the amount was calculated. Exhibit 31.

The Committee could find no instance of the Commission disallowing bonuses, but did
find instances of the Commission permitting other rewards to staff after the close of the
campaign. For example, the Commissicn has considered severance pay afier the date of
ineligibility as a qualified campaign expense, as well as payment of the costs of a staff party

" While the Commitiee believes that bonuses are qualified campaign expenses, whether

or not agreed 1o prior to the date of ineligibility, in each of these instances, the bonuses were an /

outstanding obligation of the Committee as of the date of ineligibility and were included in the
Committee's NOCO calculations at that date. The auditors have seen copies of the Committee’s
workpapers reflecting the bonuses as outstanding Committee obligations.

31
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shown on the Committee’s NOCO statement at 1II.C. as accounts
receivable and are non-qualified campaign expenses subject to a
ratio repayment unless the amounts are reimbursed to the
Committee.

Also, as noted previously, the candidate’s entitlement to
poet date of ineligibility matching funds was adjusted in Section
I11.D. below. That adjustment causes the point at which the
Committee’s accounts no longer contains Federal funds to occur
later than was calculated in the report considered by the
Compission on December 15, 1994, It is now calculated that all
non-qualified campaign expenses discussed in this section were
paid while the Committee’s account contained Federal funds.

Recommendation #2

As a result of the Commigsion’'s decisions, the Audit staff
recommends that the Commission make an initial determination that
the Candidate is reguired to make a pro rata repayment to the U.S.
Treasury of $154,740 {($398,480 + $130,824 + $69,660) x .258346)
pursuant to 11 CFR §9038.2(b){(2). This amount may change if the
Committee demonstrates that the Candidate was entitled to a
greater amount than is calculated at Section I1I.D.

Kathlyn Graves Escrow Agents

y The Committee made a $37,500 payment on
Sept.nbe: 2, 1992, to Kathlyn Graves Escrow Agents. The only
docymentation in the Committee’'s records wae & canceled check and
grbon copy of the check with the notation "settlement”™.
Agfording to the Committee, payments were made on behalf of the
goemittee for consulting work. The terms are confidential and
Fan’t be made public. There is 2 written agreement but the terms
Jof the agreement can‘t be made public. The terms of the agreement
f preclude disclosure. During fieldwork the Committee requested the
attorney who drew up the agreement provide a statement to clarify
the nature of the agreement. This statement wag requested again
by the Audit staff at the exit conference.

: In response to the exit conference and the
B lnterim Audit Report, the Committee submitted additional
‘;ornation but it did not establish this payment as a qualitie-J

b. Campaign Bunsea T

The Committee paid bonuses to various staff
members, firms, and consultants after the date of ineligibility. 004
According to the Committee these bonuses wers determined prior to 18
the date of ineligibility. Any contracts the Committee had with
these individuals did not cover these bonuses. The Committee
stated these were orally agreed to, between the Committee and the

: /8-
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individual. During the fieldwork and at the exit conference the
Committee stated they would provide sgtatements with information
about how the amount was arrived at by the Committee. The
statements were to be from either the individual that received the
bonus or the Committee person that arrived at the amounts. There
were a total of 21 entities that received bonuses totaling
$237,750.

After the exit conference presentation of this
matter, the Committee submitted memog from David Watking for each
of the people receiving a bonus. Basically, each memo gave the
person’'s position in the campaign, stated that Mr. Watkins
authorized the bonus and that each bonus was determined prior to
the Demcocratic National Convention. Some bonuses were based on
the recommendation of the immediate supervisor, such as David
Wilhelm, Rahm Emanuel, and Keeley Ardman. These memos do not
establish that the bonuses were in connection with the campaign
for nomination.

In response to the Interim Audit Report, the
Committee states that it could find no instance when the
Commission did not permit bonuses. The Committee states that it
does find instances of the Commission permitting other rewards to
staff after the close of the campaign. The response algo states
that the Commission has considered severance pay after the date of
ineligibility and the costs of a staff party after the election as
qualified campaign expenses. The Committee did not cite any
specific cases in their response.

In addition, the Committee submitted
information on the individuvals and firme that received bonuses.
For Carville and Begala, the Committee submitted an addendum to
their consulting contract. According to this addendum, dated
March 3, 1992, the Committee would pay the firm a bonus of $87,500
i£ the candidate was nominated by the Democratic National
Convention. The Audit staff notes that at the end of fieldwork
the Committee stated there were no addenda to this contract. 1In
the Audit staff’s opinion, the Committee has established &
contractual liability that was incurred prior to the date of
ineligibility, and the payment to Carville and Begale is therefore
a gqualified campaign expense.

The Committee also submitted an affidavit from
Rahs Emanuel. Ris affidavit states that he was responeible for
developing and implementing the Committee’s national fundraisang
campaign. According to the affidavit, part of Mr. Emanuvel’'s
employment agreement provided for a performance based bonus plan.
The agreement provided for a bonus to be paid if fundraising
performance exceeded campaign goals. The pffidavit explains that
the Commjittee and Mr. Wilhelm honored the eaployment agreement and
provided Mr. Emanuel with bonus payments of $52,000. Neither Mr.
Emanuel or the Committee provided any written agreement.

18005
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ton's top ardes.
Only now, 2% years iater, are de-

The campaign listed the expense as
“consulting fees” on its FEC filing.
) memwmo{ﬁaa!sddmd that

structing some of its records as part
of the settlement.
Lawyers said they do not know

- wbethashecmtm:edtodoworkfnr

the campaign. And given the dearth of
information the campaign provided,

- $9,675 in federal funds that were

§ the FEC has ordered it to repay

. the Cinton

_ used in the payment. The amount is a
small part of a total $270,380 in cam-
pmpﬁmdsthztﬂteFEChuozdered

to refund the

But the payment highlights an intrige-

i ing question rarely addressed by the

FEC: How accurate must campaigh
ﬁmkbemdesaibﬁtgbwm

“*°  tions are spent?
.&,5& Fedenlnmpamhwsreqmm—

"dnd:tummakepuhhcﬁhnssdaﬁre—
ceipts and expenditures and to docu-
‘ment the use of all taxpayer funde

“5‘" lﬂouted to presidential candidates.

funds are genersted by the $1
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VID WATHING
. . . allegedly harassed woman

Harassment Complam Q&&%‘Y 500 ‘

Elizabeth Hedlund, who follows
FEC istues for the Center for Respon-
mPohnmuﬂ.'ﬂnnmlmtcmmh

ing fees was misleading. The purpose
dmmmdiscbanemhustohave
the public see how money is being

" The woman in the case, Kimberly
Moore, head of 2 Little Reck account-
ing S, bung up when a reporter
ber and did not respond to writ-

He
e
f
:
W

L
el
i
i
]

cials end othern kwwhdmh&e about
the situation. Theae sources con-




m‘ 'sacnomun condi-
;tmdnttbeynu!bemned. '
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managerfotm

When she did not respond, Moore told
;  others, Watkins began complaining
s .ﬁhout her job performance.

Moore hired a lawver and togk her
1ullegmu:n'ns to campaign off:cxals
1,.Ihnstme Varney, the campaign's

i".eounsel, and outside lawvers at Hogan
?z Hartson investigated her allega-

As an interim measure, campaign
qﬁﬂ' cials moved Moore out of Wat-
{kins's operation and into the cam-

paign’s field division, where she
helped the campaign close out its op-
mb:ms in some states.

i.2 Watkins denied Moore’s allega-
tions, but that did not limit the poten-
~tial political damage the campaign
2faccd i they had they become public.
’*ﬂthough Clinton was not involved in
the charges, the issue of sexual con-
duct was explosive, Gennifer Flow-
ers's charge that Clinton was unfaith-
ful to his wife for 12 years was
considered one of the reasons Clinton
failed to finish first in February’s New
Hampshire presidential primary, and
questions about his alleged womaniz-
ing continued to plague him.

Doug Heyi, the campaign's south-
ern field directer, said Moore worked
in the field division for at most a few
moaths, and FEC records show she
quit collecting her salary after june
1992. Craig Smith, who headed cam-
paign field operations, said: “As [ re-
uﬂ.shesmdshehadanotherpb'

Ultimately, campaign attorneys

the position that while Moore
'wldnotprevail:fsheﬁiedsmt it
was easier, cheaper and politically
smarter to settle the case. They fig-
ured a settlement eventually would
become Ynown, but probably not until

S

mgwmnehnmdﬁ&pl.them-

mh&a@-» paign chief of staff. Robest A. Farmer, .

the campaign treasurer who now.

- masChntan.S.mmﬂgmer -

a i Bermudz, signed the campaign’s-
mmmm-ammﬂ

7 view, “I'm not familiar with this and -

'Ieve#haventumadmwbodrahmu.
tﬂt‘qm«-. during the campaign or afier the cam-

mme(ﬁmksud
ﬂm:ﬁamﬂme,} 4

from $2,700 te $2,900, according to
campaign records. i Moore wes paid
for four months of consalting work, 2s
the campaign later told the FEC, the
$37,500 she received was triple hey
previous salary in the ficld and ac-
counting divisions, 2nd far more than
David Withelm, the campaign manag-
er.

The campaign sent the $37,500
check to Kathlyn Graves, 2 lawyer at
the Little Rock aw firm of Wright,
Lindsey & Jennings that handled the
payments. It was signed by Watkins
and Withelm, and included the pots-
tion “settlement.” Campaign funds
were used because campaign lawyers
contended that was the only legal
source for the money- anythmn else

18007
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Moeore's monthly salary mfed'

~ sociated with winding down the cam-

- paign”

" The settlement barred Moore and

campaigne officials from dxscussmg
Moore's allegation publicly, 2 provi-
sion that both sides waoted. If Moore
breached the confidentiality clause,
she had to retwn the money, 2 stan-
dard provision in such agrecments.

- The payments from Graves to
Moore were strotched over several
manths on the theory that she would
be even less likely to talk #f she was
expecting another check, as well as on
the expectation that she would be per-
forming cmsu]ting work.

The campaign's October FEC re-
port listed the expense, naming
Graves as escrow agent and payee and
the purpose as "consuliing fee.” When
the expenditure was challenged during
'anFECaudnﬂ:atheganm 1993, cam.
paign lawyers explaned that Graves
was making the consulting payments.

The Clinton campaign committee
wrote the FEC that “the payment was
for the costs of complying with post
election requirements of the Act and
for necessary administrative costs as-

pal'i"tl:eczm):\zugnalsoga\\‘:!l'tfal"‘ECa
letier from Anthony S. Harrington of
Hogan & Hartson, who drew up the
settlement. The Nov. 4 letter said:
“The payment in question wzs_rpade
to a former employee for transitional
copsulting services to be provided to
the [campaign) committee over 2 pen
od of approximately four months.”
Harringion wrote the FEC 2 second
letter about the agreement, but the
campaign asked for it back, because it
did not want it to become public, ac-
cording 10 Utrecht.
FEC auditors decided the informa-
tion was not enough to justify the use
of federal funds, and with the repay-
roent of the money, the commission
has apparently closed the matter. The
: FECmaskthe}msnceDepamnent
. tomva;ugate if it suspects a campaign

. has deliberately bied about the purpose
+ of a payment, but that rarely happens.
;Ingmenl.TrevorPotm',anFEC
. commissioner, said: "We are an agen-

cyt.balhasfax more cases than it has

l :mmm. -
{ Benjamin 8
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By Ann Devroy
Wasisnguos: Post Seuf Writey

David Watkins, fired from his
White House job last summer for us-
ing a presidential helicopter to take
him golfing, still managed to end up
ahead of the game, with 2 $3,000
per month retainer from the Clinton
campaign for most of the past year.

Watkins, an Arkansas pal of Presi-
dent Clinton's who has a played a
central role in three embarrassing
chapters of the administration, was
put on the retainer last July, about

" six weeks after he was fired from his
post as director of the White House
Office of Management and Adminis-
tration. Watkins had ordered up a
presidential helicopter 1o take him to

a2 Maryland golf course that he said
he was urving out for the president.

When the golf trip and presiden-
tial helicopter were captured by a lo-
cal photographer, a chagrined White
House moved quickly to eject Wat-
kans from his senior post. Watkins
went, but not without a fight, which
enraged many of Clinton's aides who
subscribe to the rule that staff mem-
bers should protect the president,
not embarrass him.

Ordered to repay the $13,679
cost of the trip, he refused. Angry
White House aides passed the hat to
spare the taxpayers, but eventually
Watldns gave in and said he would
leave without further fuss and repay
the cost.

Watkins also played a role in the
1993 mass firing of the White House

travei office personnel. an event that
an internal White House mvestiga-
uon termed improper and inept. And
he was sved for sexual harassment
by a femnale accountant who worked
on the 1992 Clinton presidential
campaign, resulting in the revelation
this year that the campaign had
agreed to a settlement in which the
woman was paid $37,500 under a
confidential agreement in which no
wrongdoing was adrmutted.

Business Week, which has kept a
close eye on Watkins, reports on the
retainer in its issue out on July 3.
Clinton campaign general counsel
Lynn Utrecht said the more than
$30,000 paid to Watkins over the
past year was not 2 payoff to get him
to leave the White House and reim-
burse the helicopter cost. *1 would

not subscribe to that characteriza-
tion,” she said.

Utrecht said Watkins was paid the
retainer because of his familianty
with campaign payments based on

" his administrative job in the 1992
campaign. “He was familiar with all
the vendors and emplovers and we
needed his assistance” in answering
questions from the Federal Election
Commission for the audit it conducts
on all presidential campaigns, she
said.

Utrecht said she could not say
how many hours Watkins worked,
where the idea to hire him originat-

. ed or why he only became necessary
‘ shortly after he was fired. She em-
| phasized that his knowledge of the

. administrative side of the Clinton

* campaign was “very valuable” in an-

s

swering FEC questions and that no
one else had that detailed knowl-
edge.

The FEC eventually ordered the
campaign to refund $1.4 million in
public funds to the government be-
cause of improper or insufficient jus-
tification of expenses. The campaign
also had to refund $9,675 for the
sexual harassment settlement, the
share of the payment provided by
taxpayer funds through the match-
ing-funds financing of presidential
campaigns.

Besides getting us retainer from
the Clinton campaign, Watkins has
been employed since last year- as
vice president of corporate commu-
nications for Callaway Golf Co., a
golf club manufacturer based in Cali-
fornia 4
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AN INDEPENDENT

NEWSPAPER

AVID WATKINS was the director of the

White House Office of Management and
Administration who, a Bitie over a year
ago, took a couple of government helicopters out

. to a country club near New Market, Md., for a

round of golf. A White House aid explained that it
was 2ll in the course of duty, since Mr. Watkins
and his golfing buddies needed “to familiarize
themselves with all aspects of the course” in case
the president wanted to play there. The explana-
tion didn’t go down very well, and Mr. Watkins

. was forced out of his job. At first, he didn’t want
! to reimburse the government for the $13,679

the chopper trip cost. White House aides knew
that letting the voters pay was a bad idea, so they
unhappily passed the hat to reimburse the tax-
g:yers themselves. Mr, Watkins eventually gave

:'m,pa:dthecosthnnseifandlefttbeWhte

House.
. Would that the story ended there. But Mr,

R Wathnswasbackmthenewsthxsweek,lttums

out that after he left the White House, he was put

. on a $3,000 a month retainer to the Clinton-Gore

‘ . mmpmgnandwaspandmorethansm 000 by the
.. campaign. (That more than paid for that helicop-

tet)Apayofiofsome sort for quitting? °T would
notsubt-cnhe to that characterizgation,” said Lynn
Btrecht.theﬂmtonampmgnsgenenlcmmsel,
" carefully. The White House explained as follows:

l“w’rhemngmmlbywhchbeprwﬁadm

for his specific expertise, which desit with his
ge of contracts and business that oc-
mreddmmgthcmmum.mhdﬁulmdm

.‘ -

e e g hr

L
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warranted.” Can it be that Mr. Waikins's “specif-
ic expertise” about those contracts was not need-
ed until after he had left the White House under a
cloud? That's one question. Here's another. Will
the small donors to the Clinton campaign be
pleased to learn that their money is being used to
put Mr. Watkins’s skill and knowledge to work?
(The campaign insists that no taxpayer matching
funds were inveolved.)

This is not the first time the campaign kitty
has bailed Mr. Watkins out. He had been sued for
sexual harassment by an accountant who worked
oa the 1992 Clinton campaign. The campaign
reached a $37,500 settlement with the woman,
paid for with campaign money, under a confiden-
tiz) agreement under which no wrongdoing was
admitted. The campaign eventually had to refund
the government $9,675, the share of the settle-
ment that had bzen provided by taxpayers under
the matching funds that partially finance presi-
dential campaigns duripg the primaries. At Jeast
in that case nobody talked about “specific exper-
tise.”

There is a dreadful message in all this. It is
that certain people, no matter how foolish or
wrong their actions, will not only be rescued
after repeatedly embarrassing the president but
actually get rewarded for doing so—and, in the
process, have a chance to embarrass the presi-

dent all over again, It makes no meral or political
pense.
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fjuly 12, 1995

BELOW THE BELTWAY

If you release it, they'll print it

It was hardly worth the ink but the Des Moines Register
publishedaliberal reform group’s breathless discovery that
freshman Jowa Republican Rep. Gary Ganske's voting
record coincided with the interests of corporations whose
PACs contributed to his campaign.

BTB supposes that, in the perfect world envisioned by
the lIowa Citizen Action Network, candidates such as
Ganske would be permitied 10 raise campaign funds only
from their political enemies.

Zeliff’s loan was illegal “technicality”

Rep. Bill Zeliff (R-N.H.) bas agreed 1o pay 2 $30,000fine
1o settle a Federal Election Commission case invelving a
loan by Christmas Farm Inn Inc. to his 1990 campaign.

Zeliff argued the $209,000 loan was legal because he
owned the corporation and he was therefore providing
personal funds to his campaign. The FEC said 1t is illegal
under laws dating back 1o 1997 for corporations to make
contributions or expenditures in federal elections.

*} borrowed my own money and just got caught up in
the technicalities of the FEC,* Zeliff told The Assoctated
Press.

It was a costly technicaliry. Besides the $30,000 fine,
Zeliff acknowledged that he'd spent another $60,000 in
personal and campaign funds fighting charges that his
campaign violated the Federal Election Campaign Act.

He keeps on collecting

Remember David Watkins, the longtime friend of Presi-
dent Clinton’s who was kicked out of his White House job
last summer afier commandeering a Marine helicopter for
2$13,679 jaum from Camp David to a nearby golf course?

Watkins landed a corporate communications job with
Callaway Golf Co., maker of the popular Big Bertha clubs.
He was also quietly put back on the Clinton payroll with
$3,000 monthly payments totlling at least $30,000 last
year from Clinton’s campaign committee to Watkins’
dormant consukting firm in Lirtle Rock.

Committee lawyer Lynn Utrecht rold Business Week
that Watkins was paid to prepare affidavits and help frame
responses to the Federal Election Commission's audit of
Clinton’s campaign. One item the FEC refused was a

$37,500 payment by Clinton's camnpaign 1o setile a sexual -

harrassment charge that was brought against Watkins by a
female accountant.

Singing 2 new tune

Throughout most of its two decades of operation, the
Federal Election Commission has been persistently eriti-
cized by Common Cause. So BTB was surprised (but not
for long) to see the FEC described as “the overworked and
much maligned agency” in a'vecent edition of Common
Cause’s own magazine.

Banking on Kerry

Community developmentandaffordable housing groups
in Massachusetts wanted Sen. John Kerry (D-Mass) to
support their call for Federal Reserve Board hearings on the
proposed merger between Fleet Financial Group Inc. and
Shawmut National Corp.

They were chagrined 10 learn last month that Kerry,
who strikes of “good government” pose by refusing to
solicit PACs for campaign contributions, allowed the chief
executives from the two banks 1o co-host a hmdra.\smg
event for his 1996 re-clection campaign.

Jackson suiting up

Jesse Jackson is gearing up for a potential third presiden-
tial campaign, either as a challenger to Bill Clinton for the
Democratic party’s nomination or 25 a possible indepen-
dent, The Associated Press reports.

He’s been trying to wipe out the nearly $150,000 debt
left from his 1988 candidacy. He's also beentelling suppon-
ersthat running asap independent is agood news/bad news
proposition. The bad news is that it would practically
destroy Clinton’s chances to win election 10 asecond term;
the good news is that it would draw black voters who will
belp Democrats recapture the House. It’s a theory.

Recycled rheteric

There's a joke about Cajun Louisiana, held by some 1o
be a place with great food and a colorful history of political
corruption, making a deal with Scandinavian Minnesota,
held by some others as a place despoiled by dull food and
good government.

“Come down here and govern, we'll go up there and
cook,” went the punchline.

Now it may be time to revisethe story following reports
that a campaign tract used in last year's Maryland guberna-
torial race hasbeen recycled, word for word, fora campaign
tract being used in Louisiana Treasurer Mary Landrieu's
turrent gubernatorial campaign.

“Random rampant violence has families across our state
fearing for 1heir safery in the sreets, in the schools, even in
their own cars and homes,” Maryland Gov. Parris
Glendening said last year and Landrieu is repeating this
year.

Both campaign tracts were written by Kim Haddow of
Greer Margolis Mitchell Burns & Associates where a
spokesman for the political consulting firm vold The New
Ovieans Times-Picsyune: “The problems in Maryland are

equally applicable in Louisiana.” /f S
~
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Doc 19005-20/B is the open meeting discussion about a cash log that the CPC
maintained in Little Rock. This "petty cash” log was established with some
$180,000 in traveler’s checks that were not very well tracked. The CPC could
not account for $20,000 plus $40,000 in expenditures that exceeded the daily
allowance for draws from the petty cash fund. The FEC resolution of this
matter was reasonably objective. But the situation demonstrates exceedingly
poor controls and lack of management on the parnt of individuals in Little Rock.
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FORPRESIDW COMMITTEE

MEMORANDUM

TO: ' Mickey Xantor
Eli Segal
Mark Gearan
Bruce Lindsey
David@ Wilhela
David Watkins

FROM: David Ifshin
Philip Friedman
DATE: March 23, 1992
RE: Convention and General Election Planning

Last October, we stressed the importance of the changes in
the timing of the federal matching fund payments and late
revisions to the regulations on bank loans as potentially
decisive in having available cash to contest battleground
primaries. The finalization of that loan was impaired
unnecessarily by the campaign’s late start and a tendency of too
many hands trying to grab the wheel at the last ainute. There
are even more significant issues and new developments that will
affect whether millions of dollars will be available or usable in
the general election. We need to begin nov to, address thbse
issues as an integral part of our counvention and general slection
planning.

Tc assess the impact of the various regulatiocns and preovide
strategic planning for the transition from the primary to general
election, we have assembled an experienced committee of volunteer
attorneys to preovide assistance to the Campaign. These attorneys
include:

Ren Gross: Partner at Skadden, Arps, and former Chief of
tnforcement at the rFederal Election Commission.

Lya Otrecht: Partner at Manatt, Phelps, former General
Counzel to.the Harkin Presxdentlal Campaign and Ceputy
Generzazl Counsel to the 1983 Hondale for President Committes.

Joe Sandler: Partner, Arent, Fox, General Counsel to the
Association of State Democratic Chairs.
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Christine Varney: Partner, Hogan & Hartscn, formwer General
Counsel to the Democratic National Committee.

This committee of volunteer attorneys represents virtually
all of the experienced available talent in the campaign finance
area and will aesist the General Counsel in advising the
Campaign on the following matters:

I. Wipnd-up of Clinton for President Committea, Inc.

The Clinton for President Committee, Inc. is entitled to
spend $27.2 million during the primary period. An additienal
$5.524 million is available for exempt fundraising expenses.
While private contributions will likely comprise the bulk of the
Committee’s assets, the Committee is entitled to receive a
maximuz of $13.81 million in primary matching funds.

Within 15 days after receiving the nomination, the Committee
must file a statement of net outstanding campaign obligations
("NOCO"). A NOCO statement is a statement of the amount of
obligations for qualified campaign expenses less cash and other
assets of the Committee. If the Committee is in a deficit
pesition on the date of the nomination, the Committee may
continue to raise private contributions and receive matching
payments for matchable contributions. Conversely, if the
Committee is in a surplus peosition, it wlll nct be entitled to
any further matching fund payments.

As the NOCO reqn;rements lndlcate, there is a distinct
benefit to the Committee incurring prlmary election cbkligations
right up to the nomination. While primary funds may not be used
for the general election, strategic purchases of equipaent,
media, polling and other items during the primary period can --
without using the limited general election funds -=- benefit the ~
campaign in the General. Thus, with the nomination in hand, the
Committee may make extensive media buys in key states where
primaries have not yet been held (i.e. CA, NJ, WY, OH, etc.) to
make voters familiar with Clinten and bis message.

The campaign‘s direct expenses for the convention in July
must be paid for out of this account. (See Section V below).

II. Gaeneral EBlection FPinsncing

The Democratic nonminee is entitled te a public funding
entitlement of $55.24 million. This entitlement alsc constitutes
the expenditure limit of the presidential campaign in the general
election. After the appropriate agreenents and certifications
are submitted to and approved by the Commission, this entitlement
will be available to the General Campaign approximately four to
five days after the nomination.

19902
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General Campaign‘s legal and accounting compliance fund. The
General Campaign is also prohibited from using any excess primary
funds for general election expenses.

IIX. Coordinated Party Expenditures

In addition teo the $55.24 million that nay be spent by the
presidential campaign in the general election, there are
additional funds available from the Democratic National Committee
("DNC"). The DNC is entitled to spend $10.33 million in
coordinrated party expenditures during the general election. This
woney is commonly raferred to as 44la(d) money. Coordinated
party expenditures are 1) separate from the general election
expenditure limits: 2) made in consultation with the campaign;
and 3) paid directly and reported by the DNCT.

Individuals may make contributions of no more than $20,000
each to the national party committees (i.e. naticnal, bouse and
senate campaign committees) to finance the 44la(d) expenditures.
No individual, however, may give more than $25,000 in aggregate
federal contributions in a calendar year.

PACs may give contributions to the national party committees
to finance the 44la(d) expenditures of no more than $15,000 each
te the natiocnal committee, Eouse campaign committee, and the
Senate carpaign committee.

IV. Legal and Accounting Compliance Tund

The presidential campaign is permitted €O raise private
contributions for a legal and accounting compliance fund.-
Individuals, even those who "maxed cut® in the primary, may
contribute $1,000 to such fund. Tunds for such an account may be
raised prior to the nomination.

In 1983 this fund was approximately $6 million. Excess
funds from the Committee’s priazary accounts may be transferred to
the fund. The fund may be used for the following.

1) to pay all amounts, including salaries, incurred by the
campaign for legal and accounting services to ensure
compliance with the Act.

2) to defray that portion of overhead, payroll, computer
services, etc. that are related to compliance.

3) to defray any civil or criminal penalties

13003

4) to make repayments

5 tgp defray unreimbursed Secret Service transportation

costs . : - /7’ 4 :
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6) to make a bridde loan to the "General Campaign prior to
the receipt of federal funds.

v. Btate pParty Activity on Behalf of Presidential Cazpaigns

In order to encourage grass roots party activity, the law
permits political party committees to engage in "generic" party
building activities that provide benefits to the presidential
campaign. These activities may be paid for with state party
funds and do not count against the presidential campaign’s
expenditure limit. It is these funds which have been
disparagingly characterized as "soft money™ that may make the
difference between victgry and defeat in a close election since
they are usable for programs designed to increase targeted voter
turncut.

¥While certain restrictions are assoclated with some of the
activities, they include the followings

1. Voter registration and get out the vote:;

2. Volunteer campaign materials (buttons, buzmper stickers,
handkills, brochures, yard signs, etc.ys

i Slate card distribution.

The rules governing these funds have bheen changed
dramatically by the FEC following a law suit by Common Cause. The
new regulations alter the permissible allocation of funds between
federal and non-federal sources. The consequence is that the $50
million or so calculated for the general through the state
parties may be of far less value. Moreover, these ney.allocaticn
Tules have forced many state parties into a.pesition where their
federal accounts are in increasing debt. Comprehensive planning
in this area needs to begin irmediately in a manner that is
integrated into our general election planning and coordination
with the DNC.

VI. Convention Related-Expanses

In July 1991, the Democratic National Committee received for
its nominating convention committee $10.6 million in federal
funds. In 1992 this amount will be increased by an additional
entitlement of $448,000 as an adjustment for inflation. Specific
regulations govern expenditures at the Converntion and
contributions that may be received to defray convention expenses.
It is imperative that all convention planning take inte account
these limitations and restrictions on the use of federal funds.
As noted in Section I, the campaigi’s own expenses must be paid
cut of our primary campaign accowrt. '

-7 . -~
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hgenda Item: Report of the Andit Division on the

Clinton for President Comaittss, Honqualified Campalgn

éou. POTTER: We have two more jtems in this
section and let's see if we can move. The first one is
traveler's checks. Russ, what do we need to know about this
one?

RUSS: The committee uged about $180,000 worth of
traveler's checks. We're saying there is not sufficient
documentation, since canceled checks or drafts weren't used.
In responge the Committee is saying they provide us a log
that documented the use of the checks, and these should be
viewed the same as petty cash-type expenditures. The checks
themselves went to pay the people that travels per diem,
which was subject to a $30 a day limit.

The only problem we had with the log, it only
totaled $159,000, so we were $20,000 short. There was about
540,000 in expenditures of that $159,000 where the people
receiving the traveler's checks, the amount far exceeded
what they would have needed to cover their own per diem. So
we asked for additional information on those traveler's
checks in the interim audit report.

As far as the problems, the $20,000 shortfall in

the log, and the $40,000, the Committee, did not respond to
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that in the interim audit report. So we are recommending
right now the repayment of the entire $179,000.

COM. POTTER: If I could just clarify that figure.
Of the $179,000, which is the total $179,357 of traveler's
checks, $40,000 is not explained im the log, and $20,000 is
not in the log, 80 that's a total of $60,000, is that right?

RUSS: The exact amount -- that's close, yes.

COM. POTTER: Okay, the round figure is
approximately $60,000, is either not in the log or is in the
log, but not explained. I understand though that you are
;lso recommending that the $129,000 not be a qualified
expense. Can you explain that portion? I get the $60,000.
1 need to hear more about the $120,000.

MR. STOLTZ: The question that arises here is
whether or not these disbursements are made by a check drawn
on the Comittee depository, which is one of the
requirements. Altermatively, could this be considered a
petty cash fund, because we have rules on petty cash funds
that say that a disbursement up to $200 can be made out of
the petty cash fund, as long as a log is kept.

So in our opinion, the traveler's checks are not
checks drawn on a Committee account. They are American
Express traveler's checks. The canceled instruments go back
to American Express, and neither we nor the Committee, as

best I know, have access to them.
19008
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Of course one of the reasons that the requirement
for a check drawn on a committee depository is there is to
create the paper trail of where the money went. In this
case, you don't have it. Because of that, we didn't feel
that these would meet the documentation regquirements that
are laid ocut in 9033.11, which require a canceled check,
except for petty cash funds.

COM. POTTER: You went through why it's not a
depository. Why is it not a petty cash fund?

MR. STOLTZ: Petty cash funds, at least as I
understand them, usually don't run $180,000, and are used to
pay per diem. Those are generally ccnsidered miscellaneous
office expenses, that sort of thing. I can't recall a c;se
where we have had a $180,000 that was considered petty cash.

COM. POTTER: Just looking at it from the
Committee's standpoint for a moment, is there anything here
in our regulations that would tell them they couldn't have
treated it that way?

MR. STOLTZ: Other than --

COM. POTTER: You say up to $200. Were any of
these over $200? Do we know?

MR. STOLTZ: I don't know what the denominations
were, but I'm sure there are varying denominations. Of
course the Committee's argument is that since per diem is

$30 a day, then every day should be considered a $30
- 19009
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disbursement, even if there were a number of days paid off
at one time. The log may show amounts greater than $200 to
one person on a given day.

COM. POTTER: Does it?

RUSS: Yes, it does.

COM. POTTER: Com, Elliott?

COM. ELLIOTT: Just a question. On Attachment 9,
when it says the check number, that check number is the
Committee check to the Worthen Rational Bank to purchase
traveler's checks in the amount shown?

RUSS: That is correct.

COM. ELLIOTT: Okay, thank you.

COM. POTTER: One final question. I note in the
Committee response it says that after consultation with the
FEC, the Committee began a policy of distributing traveler's
checks. Do we know anything about what that refers to?

MR. STOLTZ: The Committee has® nothing specific on
it, and neither do we on our side. The Committee contends
that they checked with us, and were assured that it was
okay. We have no documentation or recollection of that
ccnversation. The Committee hasn’t been able to find
anything contemporaneous on it either. Beyond that, I can‘t
offer much information.

COM. POTTER: I understand you have no

recollection of the convergation. Has this issue come up
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before? Do you have a view as to whether you clearly would
have said, ch, no, you can't do that, or whether --

COSTA: I think that's exactly right; I think we
would say no. I think given the volume of activity, this is
not in any way, shape or form a petty cash fund. You are
talking about $180,000. And alspo, the requirement that
disbursements be made by check drawn against your depository
is clearly there to decument the disbursement.

So we would take the position that no, you can't
do that. That would be my view of that, and I would be
willing to bet that's what we would came back with.
Especially on a unique question like this, I am positive
there would have been some written record of that. We would
have been in consultation with coumsel just to make sure’
that they were on board on that, but we have ne recollection
of ever being asked at all.

COM. POTTER: Joe?

MR. STOLTZ: There was a later conversation before
this, or after this thing started, with one of the attorneys
for the Committee where the advice was given back that we
thought it was cash. But that occurred well after this
program started, and is not the conversation the Committee
would be referring to in their response.

COM. POTTER: I'm sorry, I migsed the advice that

was given.
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MR. STOLTZ: That it would be considered cash.

COM. POTTER: Com. Thomas?

COM. THOMAS: Thank you. The one basis that I can
see for dealing with the amount over $60,000 as nonquaiified
is if we have an indication that treating that as cash
disbursements out of petty cash, we were dealing with
situations were they were expenditures in excess of $100 to
any person per purchase or transaction, which is the
standard note of the petty cash regq.

I had the impression based on what was said
earlier there are some of these transactions that amount to
expenditures to some persons that exceed $100 per person per
purchase or transaction. How much of that remaining amount
are we talking, that $120,000 roughly are we talking falls
into tkhat kind of category?

MR. STOLTZ: I think we would have to go back
through the log and try to add it up. It is & handwritten
log that has been photocopied a couple of times, s0 we
haven't gone through and done that calculation.

COM. THOMAS: It just strikes me that we can't
sort of -- I have it all different possible ways. It seems
that I tend to agree that for purposes of using these kinds
of instruments to make sxpenditures, that the closest
analogy is to treat them as part of petty cash. If that is

the arrangement, then the reason that you would say that



they would be impermissible would be because on a per
purchase or transaction basis they were giving out more than
$100.

RUSS: Excluding the $40,000 that we requesced-the
additional documentation on, if you are talking about the
remaining, when you subtract out the $20,000 that we can't
acccunt for at all, and the $40,000 where we need additional
documentation, what is left, I think the log pretty much
supports that the person received the $30 per day per diem.
So if you want to count one day a transaction, they would be
under the $100.

CoM. POTTER: If somebody asked for 20 days per
diem and received $2,100 -- that's not right. Whatever
amount they received, $600 in cash, that wouldn't be
permissible payment?

MR. STOLTZ: That's correct. Generally, that's
what they would do if the person was expected to be gone for
four days, they might give him $120 or $150 for five days.

COM. THOMAS: Does that violate the petty cash
rule though if it is more than $100?

MR. STOLTZ: How do you want to read a
transaction? Is it $30 a day, or is $150 for five days out?

COM. POTTER: How do we normally read the petty

cash rule?

MR. STOLTZ: Of course when they are doing it,

19213
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generally petty cash disbursements, if you give the person
$150 for something, it is $150 cash diszbursement.

COM. THOMAS: And it's over $100.

MR. STOLTZ: 1It's over $100.

COM. THOMAS: I have always wondered how the petty
cash rule really should be applied, because I envision
someone sgaying, okay, I can‘t give out $100 per transaction.
Here is & $100, walk out my door, come back and I°'ll give
you another $100 for the next day. WWe'll go out my door,
walk back and I'll give you ancther $100 for the day aftér
tomorrow, and so on and 8o forth.

COM. MC DOMALD: Or is it five transactions for
five days?

COM. THOMAS: That would seem to me tO be sort of
side stepping, but on the other hand, where the underlying
baais for the payment reflects that it corresponds to a per
diem for one day., and thepn ancther per diem for the next day
and g0 on, it seams kind of odd to make them come back on
each separate day to get their petty cash ocutlay. It could
be a per diem payment. It could be for the daily doughnuts.
It cculd be the daily pizza run. '

COM. POTTER: Com. Elliott?

COM. ELLIOTT: Does the log show, let's say a
person was getting $30 a day for five days, so it would be

$150. Doeg the log show whether they got one particular
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caghier's/traveler's check, or whether they got multiple
checks, each of them being under $100? Does the log show?

MR. STOLTZ: The entyxy on the top of this
particular page shows starting date 2/15, ending date 2/19.
Total number of days, five. Going to Orlamdo. Thenm it
gives serial sumber ranges for --

COM. ELLIOTT: The checks?

MR. STOLTZ: The particular checks.

CoM. ELLIOTT: So you can tell by that whether
they got one or more?

MR. STOLTZ: That is corrxect. It shows a total
amount of $150.

COM. EBLLIOTT: In the ome that you are looking at,
are there enough checks there to be under $100 each?

MR. STOLTZ: There is a series of $20 checks, and
a geries of $10 checks. These are traveler's checks, which
usually come in relatively small dencmipations.

COM. ELLIOTT: So presumably none of them are over
-- I mean per traveler's check, none of them are over $100.

MR. STOLTZ: The same would be true if you gave'it
out in tens and twenties.

COM. ELLIOTT: That's true too. I understand
that. It would be the same as cash if that is our
presumption, but I just wanted to know whether you could

walk in and out the door, or whether you got it all in one
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little --

COM. POTTER: Bob Costa?

MR. COSTA: I would just warn the commission to be
very leery, very careful about what you do in this area.
You are talking about $180,000 disbursed, and there is no
record of that disbursement other than a log, and that log
is what it is; it's a log. There is some indication that
the traveler's checks were issued, but there is no tie back.
You can't get a canceled check that went to a particular

payee that says I gave John McGarry $150 on this date.

There is no record of that at all. I would be very, very
e leery of this.

COM. POTTER: I think I am concerned with that.
It's not this particular series of transactions or this log
-- it is, but I think the general theory is that you have
$180,000 in what is essentially cash that can be handed out.
That's why you have the petty cash rule and the $100 per
transaction limit is so that you don't have a lot of cash
going cut without good documentation. It is the equivalent
of cash to have $150 or $300 or whatever being handed out in
this. I don't think it is what we want to encourage.

COM. THOMAS: I agree. It strikes me that unless
we think they are in essence fibbing to us that this was for
per diem, I think we do have a pretty good picture; the same

kind of picture you get with a petty cash log. With a petty
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cash log, all you have is a log sitting there that shows
that some hard cash was used for the following reasons.

It strikes me that we have about the same level of
documentation here as we have in a petty cash situation. I
grant you that the dollar amount overall is larger than
apparently we see in most petty cash arrangements, but I.
would be interested, have the other presidential campaigns
we have seen over the years not had doled cut say $180,000
worth through a petty cash fund?

MR. STOLTZ: None come to mind that deal in that
kind of volume. I think that there are a number of reasons
why a lot of campaigns don't want to do that. It requires
keeping a lot of cash around. If you are going to make
those kind of expenditures out there, then you have a
security problem with the cash, and your records aren't
necessarily very good on it. So I think most campaigns
wouldn't want to do it.

This traveler's check program is a little
different, but security of those is a difficult issue too.
If they are blank, they are as easy to use as tens and
twenties. So I don't think we have seen anything quite this
dimension before. Petty cash -- the word "petty" seems to
iﬁdicate insignificant, and $180,000 didn't strike us that
way .

COM. POTTER: Com. Thomas, I was going to say in
- 19017
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that exchange that I would be willing to give them the
benefit of the rule, and say to the extent that any of these
transactions were below $100, meaning on the log where it
shows the total amount paid in one sum, if it says below
$100, then I think they could use this as a petty cash fund.

The fact that they made greater use of this than
éther campaigns is not something that is apparent on the
face of our rules, so I don't have a problem. But I think
the rule is a balance, a compromise between saying we
recognize campaigns are going to have to make some smaller
expenditures in cash, and our record keeping requirements
for the use of public money, if we are talking about large
sums. |

So having struck that balance at $100, I am
reluctant to say it's like a petty cash fund, but if it is
$150 or $250, thus over the limit for the petty cash, they
can still do it. It seems to me that's -- I don't see any
reason to go beyond what the petty cash rule would allow.

COM. THOMAS: I guess the only issue is how do you
calculate that $100 per transaction?

COM. POTTER: I calculate it the way they
apparently do on their summary sheet, which is you look over
to the right and see a total. If it is $150, it is over,
and if it is $60 or $90, it is under.

COM. THOMAS: So how does the sheet work again,
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Joe? Maybe I'm not understanding.

MR. STOLTZ: It lists the number of days and the
serial numbers of the individual traveler's checks that were
passed out. Then there is a total amount, which would be
the sum of the values of the traveler's checks that are
issued to that person, presumably at that time.

COM. POTTER: So per individual, number hand over.

MR. STOLTZ: On this on they got about five 20s
and five 10s, so it was $150.

COM. POTTER: There is a column that shows $150 or
shows 560 or whatever.

Bcb, did you want to --7?

COM. THOMAS: Does any new calculation have to be
made based on that rule?

MR. STOLTZ: Based con that rule, we will need to
go back through and run some tapes te come up with a figure.

COM. THOMAS: Sorry guys. Would you like a
motion? Would that help, Commissioners?

MR. STOLTZ: I think we better clean it up. It's
not terribly difficult to do. It will take us half an hour
or so to do it.

COM. POTTER: Bob?

MR. COSTA: The question is concerming the amounts
not on the log as well. Would the motion include --

COM. THOMAS: Those undocumented.

. 18019
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MR. COSTA: Okay, that's fine.

COM. POTTER: The $40,000 that is not explained, I
would consider undocumented. We're talking the $120,000
that we have been discussing, I think.

COM. THOMAS: So, Mr. Chairman, I move that as to
the traveler's check section of the audit report, that we
have the audit division recalculate the amounts based on
whether or not on a per transaction bagis, the amount paid
out exceeded the allowable petty cash amount.

COM. POTTER: Do you have that motion, Madame
Secretary?

SECRETARY: Yes.

COM. POTTER: Is that clear, audit division?

MR. STOLTZ: Yes.

COM. POTTER: Based on that discussion. Those in
favor of the motion say aye. Those opposed?

[The motion was unanimously approved.]

Madame Secretary, the motion passes by a vote of
six to zero.

It having reached the witching hour, and Com.
Elliott having left us, as we had agreed she would do at
noon, let us adjourn until 1:30 p.m., and we will come back
and hope we can proceed through the rest of this.

{Whereupon the meeting was recessed for lunch at

12:00 p.m., to reconvene at 1:30 p.m.]



Anderson Report - Tab 20

20001-20014: Documents showing POC Had Excellent Reputation

Documents:

20001-3/A FEC Press Release (Pat Anderson for Clinton and Stan BHuckaby for Bush)
20004/B POC ranks twelth among top 100 vendors in 1990

20005&6/C  Senator Gore’s staff reevaluated POC and decided to stay

20007-11/E  ISIS Group consultants recommended Gore stay with POC

20012/F Senator Simon’s staff recommended POC’s reliability

20013&14/G  Senator Simon’s staff again recommended POC
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Accounting For All Those Political Dollars

Byline: Fred Bayles
Associated Press, (8,/03/92"

WASHINGTON (AP) - 1In a warren of partiticns and desks, young men
and wemen in dress-for-success garb sit guietly by their computers:
recording, guantifying, analyzing.

They are accountants, plying their button-down trade for President
Bush’s re-electicn campaicn, keeping meticulous tabs cn the tidal
surqge of dollars flcwing in and out by the millions.

It is within this nexus that contributions and expenses are sorted
out uncer ccmplex feceral rules.

Forty-nine people work to keep it all straicght fer the Bush-Quayle
cespaicn ccmmittee, including five full-time lawyers znd four
ccmputer specialists. Millicns of dollars pour in; millions go out,
check by check, fer expenses large and small, frem $106.63 to Jack's
Feamous Zeli to feed hungry steff to $25,403 to Kabkco Productions for
printirg.

"Structurally, it is very imzortant to a campaicn," says Stan
#eckakby, treasurer for Zush-Quayle. "Ycu can’t expect people in
variocus parts of the camgaign to ke zcccuntants. It can be a real

headache."

Zut the importance of the wcrk done Lty Huckaby's helrers - a
well~-scrubbed greup of mcstly recent ccllece graduvates ~ doesn’t
nececsarily buy Huckaby instant prestice. Zyes tend to glaze cver
when he tells strangers what ke dces.

"My wife and I still lauvch zkcut it. 2iter 13 years she still) has
a difficult tizme explaining whazt I co," he said,

while the title of campaign accountant deesn’t carry the same
cachet a2s more visible campaign pests, the work is essential. A
cynical public 2nd a wary election c¢cmmission reguire books be kept
in balence even in the frenzy cf a constantly changing campaign.
Cemocrat Bill Clinton’'s campaicn, for example, tcok in $4.7 millicn
in June and spent $4.1 million - and every penny cf it must be
accounted for. Indeed, the cacpaign faithfully reported, item by
item, that it had spent exactly $4,149,7%6.73 in June.

The need for detailed acccunting hzs spawned a nurber of private
firms that specialize in helping campaigns necotiate the mine fields
of campaign laws.

"It’s a huge zmcunt of manzcement where experience clearly
ccunts,” said Pat Anderson, president cf Fublic Office Corp., a
Washington-based firm helping the Clintcna cempaign znd several Senate
candidates conmply with FEC reculaticns.

"~ All presidential cempaigns have acccunting derpar4ments, but none
are as large or prcfessicnal zs the Sush-Quayle operation. The
Clinton campaign has 15 pecple assicred to track the money.

Huckaby is a leader in the field. Ze ran finances for Bush-Quayle
in 1988 a2nd heads an Alexandria, Va., firm handling the books for 20
different House and Senate races this season. '

- 2000
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Eleven years ago Huckaby was a CPA in Columbia, Tenn., when two
congressional candidates asked for help complying with new federzl
election laws.

Huckaby took the job, discovering quickly it wasn't another
accounting assignment. ]

"1t was a disaster," he recalled. "There was no organized
nethodical way that the law was put together. It was very
complicated.”

He eventually sorted it out, developing systems and computer
prograns to ease the way through paperwork and regulations. He has
been in Washington ever since.

"Originally my interest in it was mostly accounting, but it
guickly becazme more politics,"” EHuckaby said.

Not all campaign financial officers corme from the accountants
ranks. Devid Watkins, director of operations for the Clinton
campaign, had en acdvertising company before he was tapped to watch
the campaicgn’s checkbook.

"Given ry druthers I'd prcbably not co this again," he said. "The
job can be crazy."

Crazy, in part, because of the pace that mocney is received and
spent. 2t the time of Paul Tsongas’ New Hampshire victory, rail bags
of contributicns had to Le stacked in corners to eawait processing;
the Clintecn campaign spent $4.5 rillion in the two weeks before Super
Tuesday.

The task is enormous: Eush spent §$26 millicn during the primary
cenpaign end Clinten $28 million,

“It was pretty difficult to keep track of it all," wWatkins said.

But track it the campaigns must. The Federal Election Cecmmission
recguires reticulous documentation of where the money comes from and
gees to.

The canpzicns fcllew the rules, meotiveted by the carrot of federal
matching funds znd the stick oi fines and possible prosecutions.

"It's ectually two jobs, the normal bookkeeping you would do for a
ccmpany plus 2ll the reguirements for reporting that are not
generated by normal becokkeeping,” Huckaby said.

Consicer the work recuired for each check cdonated to a cazmpaign.

To cualify for feceral matching funds, each donation must be
checked a2gazinst a list with tens of thovsands of names to make sure
the donor hasn't exceeded the $1,000 lirit. The check is assigned a
code nunber and photocopied twice. Docunentation is included about
the doneor's address, profession and enployer.

All this, says Euckaby, is checked at least three times befo}e the
paperwork is lcoaded into boxes once a month and trucked over to the
FEC office. There, inspectors take random sanples, lookiﬂE‘for
errors.

A donation can be rejected for matching funds if it is not
legible, if it is on a corporate check, if it is out of alphabetical
or numerical sequence. ¢

"Fifty or 60 things can be done wrong," Huckaby said.

Mistakes are costly. If the FEC finds 10 out of 100 checks it
examines are in error, the campaign will be denied 10 percent of its
matching funds request. With reguests in the milliens, each
Percentage point carries significant pain.
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Huckaby said the Bush campaign hovers around a 1 percent error
rate. Anderson claimed a slightly better performance for the Clinton
campaign. The smaller, more harried Tsongas campaign had error rates
of 4 percent to 5 percent. o

Tracking expenses is an even trickier job. . . :

There are FEC rules on how to present the voluminous lists of
accounts; there are FEC regqulations about proper expense items (no
parking tickets, no Chivas Regal on room service tabhs). And those
expenses run the gaout: from office supplies to consulting fees to
payroll. ’ h :

Just keeping track of bills piled up by scores of campaign
operatives spending at a2 hectic pace can ke daunting.

Huckaby’s corporate-style operation includes deputy directors,
assistant deputy directecrs and recicnal desks that keep 2 close eye
cn spending for other garts of the carmgpaicgn.

“"Rather than try to fcrce pecole to e acccuntants and watch their
budget, we sit cown with them every two cr three days and go over
thincs with them," he sazid.

The Clinton campaign uses a ar system, but ultimately it is
watkins who gives the finmal zg
d wzs cften the cone who seaid
nt I was usually pretty
i

this is all we can ¢o," =~e sgaid., "I
rng me ‘Fr. Glocm,"!' lLe

pesitive eabout things, Tttt they star
said.

Other campaigns cen't run 2s szmooth. Davd
expenses for the Tscngas campaizn threugh re
fewer pecple it was orgenized chaos. .

"Rt tizes it was cverwnheloing to keep tracx ¢f all the cdetails.
Fecple would go cut and start creating their cwn canmpaigns and
charter their cwn jets," ke saic.

To Huckaby, the jcb, with its heacaches and egos, is not for just
any accountant.

_ "Yecu can’t just cdo this because it is an interesting accounting or
financial job,” he said. "You hzve to telieve in the candidate ycu
co itlfcr. A nice asicde is that ycu're able to =ake a living at it
2s well.™ |

d CGoldrman tried to track
gicnal desks. But with
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1 1,253,371 USPS . POSTAGE
2 1,120,719 COYLE MCCONNEL & OBRIEN . DIRECT MAL
3 593413 KAHL ROVE & CO. - DIRECT MAIL
4 414,315 AB DATA DIRECT MAIL
5. 411,840 CAMPAIGN MANAGEMENT FUIL SERVICE
6 379,818 WALDCRF ASTORIA RECEPTION
7 348473 PM CONSULTING MAILING
8 348,133 EPPSTEIN GROUP MEDIA
8. 335,547 MAMA!S B A$S0C. *DIRECT MAIL
10. 330,777 PERKINS GROUP MEDIA
I MARSEUS 1. 309,392 ADVERTISING CONSULTANTS ADVERTISING
Greer, Margolis & Mitchel 12, 305.022 PUBLIC OFFICE CORP. DIRECT MAIL
Washi.ngton DC 13. 273,190 HARRY STEPHENS SVCS. CATERING
! s et 14, 272652 COMPUTER OPERATIONS DIRECT WAL
Media 15, 23,033 $85 TELEMARKETING TELEMARKETING
Democrat 16. 223,840 IRS TAXES
17. 215,375 KEMPER.ODELL AND ASSCC. ADVERTISING
'gﬂm OF BAPLOTHE: 18. 186,084 ROBERT GOODMAN AGENCY MEDIA
15. 178,534 ENG FUNDRAISING
20. 178,052 USA DIRECT MAILING EXPENSE
moo " 21, 1T¢ 514 FOSTER & ASSOC. DIRECT MAIL
: 2z. 61,153 SAM PATE ASSOC. PRINTING
BUCATION 23. 158421 AILES COMMUNICATIONS MEDIA
B.A from Oberlin in Govern- 24, 145,915 DISCOUNT FAPER BROKERS PRINTING
ment and Communications 25, 144,640 PETERA HART RESEARCH POLLING
o i - 26. 133,380 PARRIS FOR CONGRESS 20 TRANSFER
It didn'l seem very relevant at 27. 139,064 MELLIAN & LAZARUS POLLING
the lime. 28, 128,990 CAMPAIGNS & ELECTIONS MAILING EXPENSES
CUIBNT L85 29. 121,069 SOVRAN BANK INTEREST
_ 30. 116655 DAVIS CATERING CATERING
Douglas Wilder (VA} 3. 112625 SOUTHWEST FUBLISHING - POSTAGE/PRINTING
Andrew Young (CA) 22, 113246 AMEX TRAVEL
Howard Wolpe (M) 33, 111,010 JOE PERITZ ASSOC. CAMPAIGN RESEARCH
Wyche Fowler (GA) 4, 110,170 GARY LAWRENCE & ASSOC. CONSULTANT
Brock Adams (WA} 35. 110,104 CRANFORD, JOHNSON DESIGN
Greenpeace 36. 108,572 RESPONSE DYNAMICS POSTAGE
United Auto Workers a7, 106.265 B. KLEWN & ASSOC. FUNDRAISER
Kocak 38, 102,676 O'DELL,ROPER & ASSOC. POSTAGE
39. 102,459 OMNI HOTEL RECEPTION
FAVURITE CAMPAIGH IH 155& 0. 102,232 STEVE GORDON & ASS0C. FUNDRAISER
Kathleen Brown, 4% 109,986 MYERS ASSOC INC. TELEMARKETING
Treasurer Caliiornia &2, 58,745 BRIGHT BANC SAVINGS TAXES
£3. 28,583 HICKMAN - 1ASLIN POLLING
OGRS PER WEEK: 4. ©5 886 US WEST COMMUNICATIONS PHONE
*Oh Gog! The iast three 45. 22,683 JOHN FRANZEN MULTIEDIA MEDIA
months of a campaign are ab- 26. £1,250 MARKET OFINION RESEARCH POLLING
soluiely sold.” &7. £9,131 PEM MANAGEIENT CORP ADVERTISING
<8. 57,792 HILTON . BECEPTION
PAST POSMONS: <s. 54,301 BANKER'S TRUST TAXES |
Deputy Communications Di- 50, 82,705 SQUIRE-ESKEW MED!A
rector MoncalerFerrarg, AA
for Rep. Wolpe, Campaign
tanager - Wolpe. The Campaign 100 reflects the disbursements made
PO ———— by the top 100 congressional carpaigns.
*| was reluciant about the Futting togeiher the Campaign 100, like qualifying for the list itseff, is a long-term project. 7
partnership at lirst. Campaign formation is compiled from the disbursernents I'sted in the financial disclosure reports, filed &,
:i:hmtgagixs ﬁ-f"{,:;fﬁ:j};‘;; candidate, at the FEC. This issue incluGes all disbursements, of §1,000 or more, made 1o cc
ty exd\i:'tg doing what you be- tions from January to December, 1989 by the lop 100 congressional campaigns only. Cam;
lieve in and walché_ng the firm had to show at least $100,000 worth of disbursements in the year-end repori. Campaign s
grow and expand. are not eligible for the Campaign 100, however CIN does include campaign salary data for <
WASHINGTDY BANSDUTS: cal analysis. Special congressional election information was not used. The Campaign 100
Says wistlully, *l wish.” pared under the direction of CIN analyst John Machita. The profiles that appﬁa \695 prepa
I

staff writers.
24 LAY 1023
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L U~0AN U.S. Senate

October 3, 1991

Fat Anderson

Public Office Corporation
911 2nd St., NE
Washington, DC 20002

Dear Pat:

It was good to speak with you. We look forward to seeing you
on Thursday, October 10th at 11:00.

Now that Senator Gore's political intentions for 1992 are
clear, Winston, Liza and I are very interested, on behalf of
"Friends of Al Gore," in noving forward with our database clean-up
and upgrade programn.

We have had nurmerous meetings with you to determine the most
efficient and cost effective way to achieve this end. While you
and I have agreed to proceed with the de-duping project, we have
not rmade a decision about other aspects of your proposal to clean-
up and upgrade to Session 5. In fact, we do not know how we will be
billed for the de-duping project, absent a commitment on our part
to undertake the complete upgrade proposal.

The difficulty we have had with the proposal is the cost of
$12,000 or more for cleaning-up and upgrading the now remaining
63,0008 records. As I mentioned to you, we have sought the advice
of a computer consultant, Thom Kennon, with The ISIS Group, to help
us better understand the pricing of donor-base information systems.

He has had experience with rany vendors in the industry. Wwe
have also met with nunercus other vendors since last November and
this past June and compiled comparative service and pricing
packages which we shared with Thom Xennon. In consultation with us
and working with all the materials prepared by POC and the various
other vendors with whom we have met, he prepared a “review and
recommendation for a Friends of Al Gore's donor base information
system," which he will forward to you early next week.

We found his recommendations constructive, particularly
sect10n§ that pertain to cost analysis of system enhancement and
up-grading. We are interested in reviewing his analysis with you

20005 20

426 C Street, NE Washington, D.C. 20002 (202) 543-5930 Fax (202_) 543-8508 Q
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Pat Anderson
October 3, 1991
page 2

with him present. During our 1 1/2 hour meeting next week we would
like you to provide us with separate cost break downs for:

1) Clean-up
2) Upgrading to Session S

This should be a brief meeting to resclve this issue only.
Cnce we pass this hurdle, we can focus on larger data-base issues
at a later date.

Clearly, you have been very responsive in providing us with
pricing information pertaining to production and day-to-day system
management. We are now interested in thoroughly understanding the
pricing of your system enhancement and up-grade costs.

We agree with Kennon's assessment that it is in our best
interest to stay with POC, but we would like to move forward in a
way that again 1is most effective and cost-efficient. We do
appreciate alil the time and effort you have put into this, but hope
you understand the challenge we face in trying to nake a
reconmendation to Senator Gore and his key advisors about
proceeding with this project.

Thank you for your patience and perseverance. On behalf of
Liza and Winston, we look forward to meeting with you and resolving
this issue so that we can continue to enjoy an exceptional working
relationship with you and Bill and your very capable staff for

years to come.
(/’_—_‘Ngingﬁrely,

ra Fgied Levin

20006
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Tretcgrated Systeimns Q18 F Streat. N.W.. Sulle 608
. Washingion, D.C. 20004
(202) 347407}
Debra Fried Levin
Friends of Al Gore
i
From: Thom Kennorngy
ISIS ——
Date: 10/7/91 (REVISED)
Ra: Review & Recommendaticns - Donor Base Information Systems

rfter an extensive review of your files and documentation and
several meetings with you and vour staff, we offer the following
recorm.endations for how best to proceed with firming up the
foundaztions of the infermation systems supporting the Friends cf
Al Gore's doner management prograns.

The goal is to implement these recemmendations working closely
with the current service burszu supplier, Public Office
Corporation (POC). We feel that after all parties have had a
chance to review this document, a meeting with POC, Gore and ISIS
znalysts can be called. Frcm this meeting should follow the path
toward an even better computer suppert environment for the
Friends of Al Gore's file.

I. Historical Perspective

To acguaint ourselves with Gore’s past and current donor systems,
and to get a feel for the Gore / POC working relationship, we
reviewed several pounds of meaningful notes, memo traffic,
reports, listings, user guides, proposals, product literature,
etc. in order to In these pages can be found the kernel of our
following recosmendations. That is, it seems that any unmet
needs or nagging problems are likely caused by more by poor

communications rather than structural or gualitative inadequacies
with the POC system.

Our review of the various proposals received from other service

buregus leads us to recommend that the file should most likely

remain where it is. This conclusion is reached not so much by 20007
favorable cost comparison but by less tangible benefits to be

reaped by remaining with POC.

Our experience in the industry tells us that there are few ;:ZA:)
computer service suppliers with the experience and savvy of POC

o
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Al Gore - Donor Syses Report Page Two

September -3, 1991

in regard to matching funds and other FEC reporting technigues
and reguirements. After a detailed review of their pricing
structure, user documentation and memos/proposals, we offer the
following comments —--

o Most prices are in line with industry standards. Two

areas, though, seem somewhat high -~-- the costs associated
with generating laser letters ($.35) and envelecpes (§.20),
and the cost for data entrv (upwards oif $.50 each for most

el e s i
direct mail standard records).*

0 The user documzntation we reviewed was somewhat dated.
The more recent documentation on SESS looks very promising
but the volume we had is more geared to a marketing rather
than a user application.

0 Among the many listings and report we reviewed, we didn’t
identify any basic statistical enalysis reports, e.g. direct
mail returns stats by segment or list code. The powerful
report writer offered by SES5 will most likely eccommodate

these needs. In fect, your staff should aggressively pursue
training exposure to the new repirt writer as so02dn as
possible.

k good stat report includes colunns for --- the segment
name and code, totel pieces mailed, number of responses,
total gifts, averags gift, percent response, cost per
thousand and net per thousand.

o In generel, w2 recommand that Gore udgrade to SESS as
soon &s possible, in conjunciion with cleazning and deduping
the master file.

*The piece rates noted here were taken from & general cost sheet
included in some of the POC material we reviewad. Their price to
Gore may elready be less.

II. Mester File Cleanup and Version Upgrede

The thrust of the current effort should be driven by the hunger
for creating & lezn and profiteble donor (and communications)
data base. &ll solutions - both shert and long term - must meset
and pass the test of cost-effectiveness. b

Towards these ends, wa recommend the following step be initiated
immediately ---

© A possible dupe listing should be genarated and reviewad
by senior staff at Friends of Al Gore. This report is
standard throughout the industry. It selects and groups
records which contain enough similarity in their last name,
first name, and ZIP fields to be considered possible
duplicates.
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The report is reviewed and processed and all necessary
master file maintenance is performed.

The costs associated with performing this task shoul@ breakdown
into three easily guantifiable groups ---

o production output (generating possible dupe galley)

o file maintenance hours (both reviewing galley§ and
affecting changes/deletions to the master file)

o programming costs for writing and running the spin-off
procedures.

You can expact costs for the first area to be on a per
thousand basis (most service bureaus charge for records
passed, selected and sorted).

Costs for file maintenance can be controlled by having your
in-house staff do the majority if not all of the review and
updating.

Most service bureaus will have in place the necessary
routines to run a possible dupe listing. 1In the event POC
doesn’t already have a routine in their program library,
such a program shouldn’t entail more than 4 or 5 hours of
programming. The costs for writing and running custom
routines varies from service bureau to service bureau, but
generally run about $50 - $60 per hour

I1II. Upgrading to POC’'s SES5 Release

Much of the advance info we read about the SES5 upgrades seems
very exciting. System application software such as POC's goes
through many invaluable iterations as they respond to customer
needs, feedback and requests for enhancements.

The main areas which Gore stands to benefit from by moving up to
the new scftware release are ---

© more advanced report writing utilities
' i
¢ more advanced donor management techniques and utilities
(e.g. householding records, dynamic dupe
identification)

© access to more complete, relevant and up-to-date user 2000
documentation §

© access to more relevant and targeted user training &
support for Gore staff 0

In most cases, service bureaus make these sorts of system

application upgrades available in a ’'transparent’ way to the E :EZ
’ L
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client, as regards additional costs for conversion and such.
Thus, we‘re unclear as to the costs POC notes for upgrading your
current denor file to their new system version.

We can see, however, that there might be some additional costs
associated with training users on the new version, and recommend
that reasonable upgrade fees associated with retraining be paid
to POC.

IV. Nuts & Bolts System Specifics

We recommend that the concrete steps taken to fortify the Gore
donor management program include a specific review of your needs
in the following areas ---

o Day-to-day operations ... It should be determined how
much of the daily processing tasks (cashiering, data entry,
acknowledgnient production, output selection and generation,
etc) will be performed by inhouse vs. POC staff.

Considerable savings might be realized by taking on more
of the date entry and laser output work inhouse. But you
don’t want to g2t bogged down constantly retraining
volunteers, interns or temporary staff. Thus, SES5's
inherent eese of use &nd clear user documantation are two
very important factors when considering taking on more
inhouse processing duties.

o Standard Outputs ... POC should assist Gore with
creating & stable of standard outputs, relevant to Gore’s
ongoing program and information needs. These should includa

e weekly stéet report by segment/list code; counts by donor
code; batch reconciliation reports, etc.

In addition, the procedures for selecting and grouping
output segments by giving history variables (highest gift,
date of last gift, etc.) and the capability of assigning
them unigue segment/source codss should be
institutionalized.

e} Review PAC data files ... Obviously, all clean-up
efforts for the main donor files should include similar
treatment of the PAC data files. We‘'re unclear how this
donor base has been used in the past, so specific
recommendations unigue to its use cannot be made at this
time.

o Hi-dollar fundraising track ... Undoubtedly, the future
of direct response fundraising for candidates is in
scliciting hi-dollar donors. This means more personalized,
laser, three-way match outputs and such. It also means
employing more sophisticated techniques when segmenting,
testing, and analyzing the donor file and response rates.

20010
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“) o Valid Code Table ... Once the table of valid codes is
trimmed and re-estalished, let‘s investigate POC’'s ability
to provide two handy data entry features ---

~--- pop-up ‘help’ display of codes and descriptions

--- entry level validation, where only valid codes may
be entered. (This feature most likely already
exists.)

o Training, Documentation, Help Screens ... One of the
premier areas of concern is that everyone from senior staff
to interns and volunteers have access to up-to-date usex
documentation. As mentioned above, system knowledge and
facility must become institutionalized to prevent the all-
too-prevalent scenario of one person being the inhouse
specialist ... and when they leave, no one else has the
foggiest idea of how to process.

& Additionally, having ’‘hotline’ access to analysts at POC or
. even on-line help screens within the application will go a
long way to increasing the level of user sophistication
necessary to decrease ongoing costs accrued through wasted
time, rerunning outputs, low integrity data updating to the
. system etc.

ROg o Information tools ... Gore‘s ability to raise money and
- corgnunicate with the individuals on the data base turns on
the quality of the tools at their disposal. It appears that

POC has the solution for 90 percent of their current needs
and cesires. Let’'s look to demonstrate the power and
accessibility of the data by taking a look at the ways in
which POC can offer it in its most potent from --- as usable
information. (See, also, above under "Standard Outputs".)

This means providing easy and informed access to —--
- stat reports with custom range selection
~ upgrade/downgrade reports

- conversion of selected info from the master file
into a spreadsheet or data base environment for' PC

"massaging".
We hope the above can serve to initiate a process that will lead

to a cost-ef@ective solution to your current needs. We’'d welcome 2001
the opportunity to meet with you and discuss the above in

conjunction with presenting it to POC for discussion and
implementation.
-

cc: Pat Anderson, POC

- £y
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MEMORANDUM

DATE: April 23, 1987
TO: FF

FROM: ART AND KATHY
RE: COMPUTER SYSTEM

Floyd, time is running out and we have to make a decision on
what we're going to do in this area. We strongly recommend
that we stay with POC and use option 2 to start with for the
following obvious reasons.

POC is a known gquantity. We know that they are reliable; they
have never failed us. They know us and cur working
relationship has always been comfortable and productive.

We think we should let them do the tracking of ‘contributions
and expenditures at the fee of $3.00 per check. This includes
entering the recordé, checking for dupe, checking for "maxed
out", checking for maximizing matching funds, computer-driven
deposit report, generation of thank you letter,:sign and mail,
and prepare related FEC reports as reqguired, 1n&1udlng matching
funds.

We have to think in the long-term and the post-1988 Senate era,
if there is one, as we will be responsible for it. 1t makes no
sense tc get into the data conversion and programming business.
This always proves to be an expensive nightmare. We know this
from our experience with the 1984 campaign files. We also know
how expensive it was to "clean up" this file, in terms of
returned contributions, legal fees and computer charges.

We also have to think about the Christmas cards. After two
years, we now have a system down pat, where we know exactly
what we're doing and what has to he done., We think it makes no
sense at all to change our mode of operatien at this point.
Dealing with this many cards is hard enough, without making it
any harder on ourselves.

{
If this data going into an unknown system is not controlled
from the beginning of entry, we're setting ocurselves up for
failure. We have to look at the post-1938 files and the 1990
election. At that time, there will be no time to spare with
conversion of this file again. 2001

Chris Dunn (from an FEC and legal standpoint), Bob and Skip

agree with us that this is the best approach. Bob told me that
the one place not to skimp is with maintenance of our data

records. Zo
.4
We think the reasons stated above are obvious and compelling

ones for retaining POC. s F
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MEMORANDUMHM

DATE: Rugust 27, 1987

TO: PAUL SIMON cc: Brian Lunde'
FROM: ART GRELES

RE: CAMPAIGN COMPUTER SITUATIOCN

Paul, as you know, there has been a great deal of cocnfusion and
several problems with the computer situation at the campaign.
We are now in a situation that is pretty much out of control.
The reason is that there is no centralization of our datafiles.

On April 23, I was asked to put forth a recommendation on what
we should do in this area for the campaign. I did. (See the
attached memo.} I thought this was the best and most trouble-
free system. I still strongly believe that. However, for
reasons which I still do not agree, my recommendation was not
taken. As it turned out, all of my fears have been proven and
have come to reality. We aust now do everything we can to
extricate ourselves from this difficult position.

Presently, CDSI is recording all contribution informaticn and
producing our FEC reports. Becausc of the fact that they have
done a less than adeguate job of producing thank you letters,
and the fact that the information was inaccurate, we decided to
have Public Office Corporation (POC) read tapes from CDSI to
run the thank you letters. Their guality is far superior.

The central difficulty still remains. We are now faced with
the reality that there is no central place for the records. It
has been proposed to run a bi-weekly tape from CDSI and "merge-~
purge” it for duplicates and updating at POC. As I pointed out
on April 23, this will prove to be an expensive nightmare. We
ought to have a system in place where the entire history of the
contributor is in one place and should be available to be seen
at once. Because we have seen that CDSI duplicate records
still remain, we can never be sure that the conver51on program
would catch all of these errors.

It was charged that POC "botched up" the 1984 Glenn campaign.

This is not true. 1In fact, the Glenn campaign, under POC's

management had the highest percentage of FEC matchable funds in

1984. Even with the huge debt that was left in that campaign, 200[3
Public Office Corp. was paid in f2ll. POC did not do the

expenditures, where the Glenn campaign did have trouble.

half years. They successfully converted all of our 1984
campaign records into a system that is now useable and has

! S

We've been doing business with POC for the last two and one 20
o™
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integrity. POC is a known quantity; their record for accuracy
is second to none.

There is also the gquestion of the Christmas cards. POC managed
our Christras card project last year and came through without a
hitch. We finally have this aspect of our organization under
control and it makes no sense to tamper with it now. If, in
fact, the file is not merged, and is not stored in a central
location, we will have countless duplicates. I know how you
feel about that and we Jjust should not let that happen. It
won't, if we establish a policy that makes sense.

We are also asking POC to develop a program to computerize the
delegate selection and tracking process. It makes infinitely
rore sense to have these files stored with the same vendor --
this will minimize the possibility of duplicates.

We have to be prepared on all fronts. If it turns out that
you will face reelection in 1990, the job will be made much
nore difficult if we have the kind of mess that we inherited
from the 1984 campaign. It took us two years to clean up that
file at a cost in excess of $100,000 because it was never
maintained properly or with adequate supervision. This figure
does not even include the FEC legal fees which resulted fron
overmaxed contributors. Our present course leads us to the
impossible situation of dealing with a datafile that is
CONSTANTLY UNDER CONSTRUCTION, From a data processing
standpoint, this makes no sense at all. Wwe should make sure
that kXind of scenario will not happen again.

There is the cuestion cof cost, of course. Based on the July 21
invoice from CDSI, we came up with a charge of $3.07 per item.
(See attachment for breakdown). CDSI's entire methed for
celculating charges includes correcting their own mistakes. We
know that POC will charge a flat $3.00 per item -- LESS than
what CDSI is charging us for this work. This will include
maintaining all the contribution information -- from the entry
of the contributicon to the production of the thank you letter
to the production of the FEC report. (See attachment). POC has
now offered to give us a flat 20% discount on all material and
labor.,

wWhile the accounting department has some concerns about the
conversion, our "big picture” outlook for you, in my opinion,
outweigh them. Whenever you deal with conversions, it is
asking for trouble. Unnecessary trouble is something you nor
this campaign need. 1I've been in this business for 13 years
and see nothing but trouble down the pike unless we take action
now. Paul, I strongly feel that the way this has been going
does not serve you well. You deserve the best and it my
mission to see to it that you get it.

20014
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21001-21087: Legal and other "Opinions" that show the 1992 audit was controversial

Docoments:

21001-17/A

Opinion of FEC General Counsel Lawrence Noble on auditors’ findings re CPC
- Note bottom page 158, FEC GC stated that the CPC "contends that the :
redesignations were performed by mistake by a former vendor.*

21018-21031/B Opinion of Lawrence Noble re auditors findings for Clinton/Gore ’92

21032-39/C
21040-60/D

21061&62/E
21063/F

21064-66/G
21067&68
21069&70
21071&72
21073
21074&75

Republican Commissioners: Statement of Reasons for their audit vote

FEC general counsel’s opinion re MUR 4192

- Note on page 16, reason to believe Clinton Primary Committee submitted inaccurate
financial statements to FEC in violation of i1 CFR 104.14(d) and 9034.5(a)

- Note on page 18, reason to believe Clinton Primary Committee transferred

primary assets to Compliance fund while CPC still had debts, in

violation of 11 CFR 9003.3(a)(1)

Republican Commissioners: Statement of Reasons for their MUR 4192 vote

Political commentator re President Clinton’s 1992 campaign

Political commentator: Looting the Treasury

Political commentator: Arbitrary & Capricious

Political commentator: FEC audit basis for complaint

Political commentator: FEC Dems run interfereace for Clinton
Political commentator: Clinton [1996] campaign disclosure falls short
Political commentator: FEC's failure to demand $1.4 million

21076&77/AA Democratic Commissioners: Statement of Reasons for their audit vote

21073-87/BB Democratic Commissioners: Statement of Reasons for their MUR 4192 vote

21000
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SUBJECT: Proposed Final Audit Report on Clinton for President
Committee (LRA $449/AR $94-17)

1. INTRODUCTION

e
The Office of General Counsel has - revieved the proposed
final Audit Report on the Clinton for President Committee (“the
Primary Committee”) submitted to thies 0f£ice on Rugust 26, 1994.
The following memorandum summarizes our comments on the proposed
Report. We concur with findings in the proposed Final audit
Report which are not discussed separately in the following

21001
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‘7inal Audit Report

Clinton for Preside Committee .
(LERA $449/AR $94-17
Page 2

semorandue.l/ If you have any guestions concerning our
comments, please contact Peter G. Blumberg, the lead attorney
assigned to this audit.

I¥. ITEMIZATION OF REFUNDS AND REBATES (1I.D.)

The proposed report raises the iszue of whether the Primary
Committee is required to itemize refunds and rebates made by
various entities to its travel agent, Worldwide Travel, Inc.
("Worldwide™). The Primary Committee argues that it was not
required to do so, and cites Advisory Opinion ("AO") 1983-25 as
support ‘for its position. The proposed report, however,
concludes that AO 1983-25 is not relevant, and further states
tha; AO 1983-25 cannot be extended to non-medis vendors.

y\{gﬁgo,1983-25, the Commission found that a committee may
repart ‘4ts yments to media consultants as expenditures, and
that paymentg by media consultants tc other persons, which are
gigen used to purchase services or products used in connection

th ghe consultants’ contract, need not be separately reported.
The ‘Commission noted the following factors as significant in
naking thisqdeteupination- (1) the consultante had a legal
exxstence that wag separate and distinct from the committee’'s
‘ope} txons. (2) th§ consultants’ principals did not hold any
comm taff pogitions; (3) the committes was conducting
arnc-leng negotiations with the consultants that resulted in a
formal cont‘act; (4) the consultants were not required to devote
their "full efforts”™ to the contract with the Committee, and the
consultants expected to have other media contracts with other
cohmitteps angd businegs entitlies during the campaign period; end
(5) the committee had no intereet in the consultants’ other
contracts.

‘We disagree with the proposed report’s conclusion that AO
1983-25 ig not relevant to itemizations made by Worldwide, and
cannot be extended to non-media vendors. To the coatrary, we
believe that RO 1983-25 is relevant to determine whether the
Primary Committee is required to report refunds and rebates for
travel expenditures. AO 1983-25 contains ne language limiting
its gcope solely to media vendors, and AD 1983-25 factors have
been applied by the Commission to determine the legitimacy of a
non-media business vendor. See AO 1994-25. As such, ve believe
that AC 1983-25 allows the Primary Committee, subject to the
above-gtated factors, to contract with non-media vendors to
perform campaign activities witheut regquiring the Primary
Committee to itemize and report wendor payments from
third-party sources.

1/ We recommend that the Commission consider this document in
open segsion since the discussion is not exempt from disclosure
under the Commisgion’s Sunshine Regulations. 11 C.P.R. § 2.4.
Parenthetical references are to the placement of the findinge in

. the proposed report.

21002
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Notwithstanding the applicasbility of AD 1983-25 to the
Primary Committee, we note that the Primsry Committee response
states that it sptisfied the reporting obligations of AQ 1983-25
without including supporting documentation. We belleve,
however, that if such documentation is provided, the Primary
Committee may be able to satisfy the above-stated factors.

IIX. EXTENSIONE OF CREDIT BY CORRERCIAL VENDORS (IXI.F.)2/

The proposed report sddresses the Primary Committee’s
payments totaling $296,355 to 14 individuals, organizations, and
corporations. B6ome of these payments appear to be contributions
under 11 C.P.R. § 100.7(a)(1)}.3/ The issue iz whether the
Primary Committe2 has demonstrated that the transactions
followed the dictates of 11 C.P.R. §§ 116.3 or 114.9, and,
therefore, are exempt from the "contribution®” definition. See
11 c.r.R. § 100.7(a)(1). Due to the type of trangaction, some
of the expenses fall within the ambit of 11 C.F.R. § 116.3,
while others fzll under 11 C.F.R. § 114.9. Pursuant to
11 c.F.R. § 116.3, an incorporated and unincorporated commercial
vendor may extend credit to a political committee and the credit
will not be considered a contribution if it is provided in the
ordinary course of business. However, the focus of 1l C.F.R.

§ 114.9 is on the use of corporate and labor faclilities in
connection with a2 Federal election and whether a reimbursement
it made within a commercially reasonable time for the normal and
usual rental charge.

We concur with the report’s analysisz of the transaction
involving Tradec becsuse the services provided appear to qQualify
as exempt volunteer services pursuvant to 11 C.F.R.

§ 100.7(bj)(3). wWe conclude that the transaction involving
Occidental Petroleum should be analyzed under 114.9 because a
corporate executive used the corporation’s facilities for
individual volunteer activities in connection with a PFederal
election. We believe that the transactions involving Mozark
Productions, Walter Kyle, Newmark and Company Resl Estate, Inc.,

2/ We suggest that you change this heading in your report
to "Contributions, Extensions of Credit by Commercial
Vendors, and Use of Corporate Pacilities,® because this
section involves all three areas.

3/ Ve recommend that you revise your report in the Manatt
Phelps discussion on page 18 by removing any references about
the $90 bill because it is of no legal significance. 21003
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The Sutherland Company, Sun Building Associates,{/ and TAC Air
should be snalyzed under section 116.3 because these entities
are "commercial vendors” that provided goods and services. See
11 C.F.R. §§ 116.3(a)-(b) and 116.1(c).5/

However, we believe that the Primary Committee has failed
to prove that it complied with section 116.3(c) or 114.9. The
affidavits provided by the individuals, organizations and
corporations insufficiently address whether the dictates of the
Commisgion’s regulations were followed. In many cases, the
affidavits explain in general terms that the vendors followed
their establiszhed procedures and past practice in approving the
extension of credit. HNeverthelezss, the vendorg have not
provided the underlying documents to support their claime. See,
e.g.. Primary Committee Response, Exhibit 7. 1In other
a davits, the vendors state that their terms with the Primary
Conmittee were gsubstantially similar to extensions of credit to
nonpolitical debtors that are of gimilar risk and size of
obligation, but failed to give specific examples 0f those
debtors, as recommended in the interim report. See, e.g..
Primary Committee Response, Exhibit 15.6/ 1In other affidavits,

4/ We recommend that you revise your report in the Sun
Building Associates digcussion on page 28 by changing the
words “reqguirement(s)® to “"consideration(s)®™ in asccordance
with the language of 11 C.F.R. § 116.3(c).

5/ We conclude that the American Pederation of Teachers,
Democratic Party of Arkansas, Goldman Sachs and Company,
Bellring Lindeman Goldstein and Siegal, Manatt, Phelps,
Phillips & Kantor, and O’'Keefe Ashenden Lyons & Ward cannot
be snalyzed under section 116.3. These entities do not
appear to be "commercial vendors®™ because the gervices that
they provided are not the sort of services that they provide
in their “usual 2nd normal business.” 11 C.P.R. § 116.1(c).
These transactions cannot be analyzed under section 114.9,
because these entities are not “"corporations®™ or "labor
organizations.” See 11 C.F.R. § 114.9. The American
rederation of Teacher’s transacticn cannot be mnalyzed under
section 114.9, becauncze the use of the labor organisation’s
facility is not involved.

6/ In contrast, the proposed Final Audit Report for
Clinton/Gore %2 General Election Committee (the “General
Committee”) identifies an apparent prohibited centribution
from Chambers Associates. 1In response te the interim Audit
Report, the General Committee submitted a detailed affidavit
from Chambers Associates that names other clients with the
same billing arrangement as the General Committee. In
addition, the vendor provided copies of ite balance sheets
and accounts receivable schedules to document the information
contained in the affidavit. The proposed Final Audit Report
states that the General Committee has demonstrated that this

21003
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the vendors state that they followed usual and normal practice
in the vendors’ trade or industry by billing at the end of the
project. However, the vendors fail to provide the underlying
documents to support these claimes or the names of other
customers. See, e.g., Primary Committee Response, Exhibit 16.
However, we note that some of the credit extensions involve
relatively small amounts of money &and the period of credit
extension is not particularly long, go we believe that the Audit
Divigion could recommend no further action in those situations.

IV. APPARENT NON-QUALIFIED CANPAIGN ZXPENERS (III.B.3.)

The proposed report recomsends that the Commission
make an initial determination that the Primary Committee repay
$106,453 to the United States Treasury for nongualified campaign
expences. These expenses include digbursements for legal and
professional work, employee bonuses, duplicate payments to
various vendors, lost equipment and traveler’s checks.l/

%We concur with the Audit Divigsion’s conclusion that $37,500
paid to Kathlyn Graves Escrov Agent wae not a qualified campaign
expense. The Primary Committee submitted a canceled check with
the notation “"settlement.® Given that the word “settlement®™ did
not disclose the "purpose” of the disbursement as defined by 11
C.F.R. § 9033.11(b)(3), the Audit pivigion recommended that the
Primary Committee provide more documentation. The Primary
Committee then provided a letter from the Committee’s genereal
counsel, who stated that “"the payment was made pursuant to &
consulting arrangement with a former employee of the Committee,
and the related agreement is gubject to a confidentiality
provigsion.® The Primary Committee requeste that the letter not
be subject to pubic disclosure under the Preedom of Information
Act. If the letter is subject to disclosure, the Primary
Committee requests that the letter be returned.

(Footnote 6 continued from previous page)
billing did not constitute an sxtension of credit.

1/ We also generally concur with the report’s conclusions that
uncollected duplicate payments are not gualified campaign
expenses. Howaver, we recommend that you place all the
uncollectible duplicate payments on the Primary Committee’s
Statement of Ket Outstanding Campaign Obligations ("NOCO
Statement®) as an accounts receivable. This will ensure that

any efforts made by the Committee to collect the duplicate portion
of the payment will be consistent with the efforts deemed
sufficient to conclude that the duplicate payment expenses are
qualified campaign expenses. COmEare 11 C.F,R. § 9034.5(d)
(documentation requirements relating to collectibility of accounts
receivable) with 11 C.P.R. § 9033.11 (documentation requirements
relating to proving disbursements are gualified campaign
expenses ).

- 21605 A
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iIn the cover memorandum, you ask vhether the Commission
will be abie to honor the attorney’s request to keep his letter
from public disclosure. You also ask vhether the letter may be
referred to in the Final Audit Report. This Office believes
that because of the Frezdom of Information Act’s strong
presumption in favor of disclosure,8/ the Commission would be
regquired to disclose the letter if It were in our possession as
part of the Final Audit Report. Although parties to &
“settlement®™ can agree to keep mattere “confidential,”
information used as & basis for audit findings may be subject to
disclosure. See 11 C.¥.R. § 9038.1(e).9/ We believe that the
Primary Committee’s initial decigion to enter into such a
settlement agreement placed & legal impediment on its burden of
proving that the disbursement was a qualified campaign expenge.
See 11 C.F.R. §§ 9033.1(b)}{1)-(2). Thus, the Primary Committee
may not be gble to demonstrate that a "settlement® is a
*purchase” of "goods or services."” 11 C.F.R.
§ 9033.11(b)(3)(ii). <The letter is and the underlying
documentation are essential to determine whether the expenditure
was a qualified campaign expense.l0l/ If the Primary Committee
persists in its claim that this transaction constitutes a
gqualified campaign expense, the auvdit and repayment process
require that the expense be verified and disclosed ag such. 11
C.F.R. § 9038.1(e){1). 1If the letter cannot be used in the
audit process, the Primary Committee will be required to make a
pro rata repayment for the expenditure.ll/ In accordance with

8/ See generally United States Dept. of State v. Ray, 502
U.5. 184, (15517(Court states: "|The] burden remains with the
agency when it seeks to justify the redaction of identifying
information in a particular document ss well as when it seeks
to withhold an entire document.®).

S/ See generally Bacon v. Secretary of Air Yorce, 785
F. 5upp. ?255 (S.D. Ohio 19%1) (settiement tetms_f;r a

retaliatory discharge suit can be kept confidential if the
parties agree to do so), aff’'d 7 F.34 232 (éth Cir. 1993).

10/ The POIA section 552(b}(7)(C) exemption cited by the
attorney is clearly inaspplicable because his letter was
generated in an administrative, rather than in a law
enforcement, context. &ee 5 U.S5.C. § 552(b)(7)(C). Because
we do not possess the actual settlement agreement, we are
unable to determine for ourselves whether the "privacy®
exemptions of 5 U.S.C. § 552(b)(6), also cited by the
attorney, would be applicable to the agreement and to the
attorney's letter. See generally United States Dept. of
State v. washington Post Co.. 35% U.S. 595 (16827).

11/ Although the Primary Committee may choose to make the pro
rata repayment for the expenditure, this does not abrogate its
obligation to "furnish to the Commigsion all documentation
reilating to disbursements and receipts ... ." 11 C.F.R. § 9033.1.

. 21006
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thegse conclusions we recommend that you (1) return the letter to
the Committee’s counsel and return any

copies, and {(2) remove from your report all specific references
to the agreement’'s substance.l2/

The proposed report also addresses $237,750 paid by the
Primary Committee in employee bonuses. The Audit Division has
concluded that the Primary Committee has provided gufficient
documentation on a $87,500 bonus to Carville and Begala, becsuse
this payment was paid subject to an employment contract.
However, the Audit Division treats the remeining beonuses,
totaling $156,250, as nonqualified campaign expenses. We concur
with the Audit Divigion’s conclusiong with regard to all the
bonuses, except for the payment to Amy Zisook.

Any Zisook’s $25.000 payment ig included in an employament
agreement between the Primary Committee and Amy Ziscok &
Associates, Inc. 1In an affidavit, Zisook states that she
submitted an unsigned written agreement to the Primary Committee
in rPebruary 1992. 2isock, who provided the auditorg with a copy
of the agreement, states that it accurately refiected her verbal
agreement with the Primary Committee regarding payment of
professional fees including the $25,000 bonus payment.l13/
Because the Primary Committee paid her the professional fees in
accordance with the written agreement, an employment contract
appears to have existed between the two parties. Although the
Audit Division and Me. Zisook characterize the $25,000 payment
as a "bonus," the contract suggests that the payment was part of
her professional fee for services rendered. Therefore, we
believe the Amy Zisock payment should be treated as a qualified
campaign expense. Thus, we recommend that you revise your
report in accordance with thiz conclusgion.

Finally, the proposed report concludes that the Primary
Committee has not demonstrated that the payments for lost and
stolen equipment are qualified campaign expenses. This
equipment includes & stolen fax machine valued at $1,207 and

12/ We also recommend that you revise the heading for this
Issue to read "Kathlyn Graves Escrow Payment™ because an
*attorney-client privilege” issue is not involved here.

13/ The fact that Zisook'’s agreement is unsigned is not
determinative of whether an obligation existed. See

generally Landmark Properties, Inc, v. Architects
international-chicago, 172 I11. App. 3d 379, 384 (1988)
{party named in a contract may, by her acts and conduct,

indicate her assent to its terms and becomes bound by its
provisions even though she has not signed it).
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lost radios valued at $13,424.14/ The Primary Committee contends
that it was not commercially feasible to have purchased
insurance to cover such losses. Moreover, the Primary Committee
contends that due to the prohibitive cost of such commercial
insurance, its only alternative was self-insurance.

A committee’'s decision to purchasce or not purchase
commercial insurance is & relevant factor in determining whather
& committee made & "good faith" effort to safeguard its
sguipment. BSee Memorandum to Robert J. Costa, Re: Committee on
Arrangements for the 1992 Republican National Convention —-
Legal Comments on Proposed Interim Audit Report (September 17,
1993), at 4-7.15/ Although & committee’s purchase of commercial
insurance provides some evidence that it has taken steps to
safeguard its equipment, the documentation provided by the
Primary Committee to demonstrate that commercial insurance was
cost prohibitive refers not to the Primary Committee, but to the
General Committee. See Primary Committee Response, Exhiblit 33
{Marsh & Mclennan Memorandums dated June 22, 1994). The Primary
Committee asserts that it had verbal policies which were
promulgated and adhered to during the primary campaign to
safeguard its equipment. The Primary Committee, however,
provides no documentation to support this sssertion other than
the General Committee’'s "Loss Prevention Policy,® which it
claims resulted from these verbal policies. Additionally, the
Primary Committee provided no documentastion demonstrating what
efforts it made to locate the lost and stolen egquipment, nor did
it provide documentation demonstrating that no fraud or abuse
occurred. See Memorandum to Robert J. Costa, Re: Committee on
Arrangements for the 1992 Republican National Convention —-
Legal Comments on Proposed Interim Audit Report (September 17,
1993), at 4-7, Therefore, the Primary Comaittee ghould be
required to make a pro rata repayment to the United States
Treagury for the value of the lest and stolen eguipment.

v. APPARENT NON~-QUALIPIED CANPAIGN RXPENSES —— GENERAL
ELECTION EXPENDITURES (III.B.2.)

The proposed report finds that the Primary Commlttee made
various expenditures for goods and gervices that were for the
benefit of the General Committee or the Clinton/Gore °92 General

14/ We note that the lost equipment itself is similar to the
Tost equipment at issue in the audit of the Committee on
Arrangements for the 1992 Republican National Convention where the
Copmission determined that the loss was & permissible use of
fundse. See 11 C.F.R. § 9008.6(a).

15/ The Interim Audit Report for the Committee on Arrangements
Tor the 1992 Republican National Convention was interpreting
permigssible uses for convention expenditures. Compare 11 C.F.R.
§ 9008.6(s) (permissible use of convention expenses) with

11 C.Fr.R, § 9032.9(a) (qualified campaign expenses).

21008 -
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Election Compliance FPund ("the GELAC"). The report notes that
the Primary Committee incurred costs for items such as computers
and polling in the last weeks prior to the candidate’s date of
ineligibility ("DO1") when most or all state primary elections
had been held.l6/ The report reasons that the purchase of
certain goods and gerviceg made so late in the primary campaign
could have mo other purpese than tc be pre-expenditure report
period expenses for the general election committees. Since the
costs were not incurred in connection with seeking the
nomination, the report recommends that the Commission make an
initial deteramination that the Primary Committee repay the
Treasury $237,948.17/

The Primary Committee urges the application of essentially
a "bright line” test based on the date of a candidate’s
nomination to support ite position that the expenses in guestion
were qualified campaign expenses for the primary election. The
Primary Committee argues that costs for goods and gervices
incurred before DOI and used before DOI are gualified campaign
expenses. With regard to the expenditures for sqguipment and
facilities (e.g., mainframe computers, personal computers,
printers, keyboards, amonitors, modems, software), the Primary
Committee argues that the expenditures were gqualified campaign
expenses for the primary election because the goods were
purchased and uged before the DOI. Thus, the Primary Committee
contends that as a primary asset, it was permitted te sell the
equipment to the General Committee at 2 40% depreciation, the
required price pursuant to 11 C.F.R. § 9034.5.

With regerd to the polling expenditures, the Primary
Committee argues that the expenditures were qualified cempaign
expenses because the polls were conducted prior to the DOI and
concerned issues related to the seeking of the nomipation. In
addition, the Primary Committee contends that the polls had a
limited ghelf life which had expired by the time the general
election campaign began. The Primary Committee asserts that the
Commission has acknowledged the limited shelf life of polls in
its own reguletions. BSee 11 C.F.R. § 106.4(g).

18/ State primary elections were held through June 9, 1992. The
candidate’s DOI was July 15, 1992.

17/ The report concludes that the expenditures are qualified
campaign expenditures for the General Committee, and rather than
require the Primary Committee repay the United States Treasury,
the General Committee csn also choose to reimburse the Primary
Committee for the expenditures the General Committee should have
made. However, the expenditures that should have been made by the
General Committee will place the General Committee in excess of
its expenditure limitation by $684,220 if the General Committee
m2kes the reiabursement, as noted in the proposed Pinal Audit
Report for the General Committee. :

- ‘2f005 A
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We beliave that the standard advocated by the Primary
Committee would enable a primary committee to use privete
contributions and public matching funds to pay a portion of the
general election campaign expenses, thus circumventing the
general election expenditure limitation and the law’s
prohibition on receipt of privete contributions by publicly
funded general election candidates. 2 U.S.C. § 44la(bj(1)(B);
26 U.5.C. § 8003(b)(1) and (2). mHoreover, such an
interpretation is inconsistent with 11 C.F.R. § 9003.4(a) (1),
which permits general election campaigns to incur expenses pricr
to the beginning of the expenditure report period. This
regulation would not be necessary if all expenditures made prior
to the primary date of ineligibility were qualified campaign
expenses of the primary committee, even if the expenditures
related to the general election.

However, our analysis differs from that of the Audit
Divigion because we believe that some of the expenditures may
have had a dual purpose for the Primary Committee and the
General Committee, and those expenditures could be allocated
between the two committees if the purpose is documented. The
central issue raised is whether the expenditures were made "in
connectien ... with [the primery) campaign for nomination® or
*incurred to further a candidate’'s {[general} campaign for
election to the Office of President... .* Compare 11 C.F.R.

§ 9032.9(a){(2) (defining qualified campeign expenses for primary
committees) with 11 C.F.R. § 9002.11(a)(1) (defining gqualified
campaign expenses for general committees).

A "bright line®™ test based solely on the date thet an
expenditure is incurred has never been applied by the Commigssion
to determine vhether & particular expense ig & gualified
campaign expense for the primary or general election. Rather,
the two key elements for assesszing qualified campaign expenses
ere timing and the subject matter regquirement of "made in
connection with® or "incurred to further.® 11 C.P.R.

§5 9032.9(a)(2) and 9002.11{&)(1}. It is not sufficient merely
for an expenditure to be incurred prior to the candidate’s date
of ineligibility to be considered a qualified campaign
expenditure. Rather, the correct standard for determining
wvhether an expenditure is & qualified campaign expense relies on
both the timing of the expenditure and the nature of the
expenditure. See AO 1984-15.

The Commission has previously considered the purposes of
expenditures vhen alloceting costs between primary end general
presidential committees. In the Reagan Bush ’84 audit, the
Commission concluded that certain specific expenditures for
polling, consulting, sand voter registration incurred prior to
the candidate’'s DOI and apparently related to the general
election campaign could be congidered gualified campaign
expenses of the primary coamittee since the purpose of the
expenditures related to "delegate tracking.*® Final Audit
Report on Reagan Bush ‘84 Primary (July 7, 1986). However, the

21010 °
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Reagan Bush general committee also reimbursed the primary
committee $64,000 for telemarketing expenditures incurred prior
to the candidate’s dete of ineligibility, snd the Commission
allocated costs between the committees for advertising
production costs incurred during the primary campaign for
certain advertisements used during both the primery and general
canpaigns, thus demonstrating that the timimg of the expenditure
alone does not determine whether it is related tec the primary or
general election. 1d.; Statement of Reasons supporting Final
Repayment Determination in Reagan~-Bush '84 General, at 9-12
{(July 11, 1988). This precedent supports examining all of the
particular facts surrounding an expenditure.

Moreover, matters concarning coordinsted party
expenditures, which invelve publicly-finenced prezidential
campaigns and expenditure limitations, are analogeous to the
issue of qualified campaign expenses presented here, 1In
situations involving cocordinated party expenditures, the
Commission has considered not only the timing, but alsgo the
purpose of expenditures when determining to which election an
expenditure should be attributed. A0 1984-15. For example, in
AD 1984-15, the Commission noted that while "timing is
relevant,” coordinated party expenditures are not restricted to
the time period between the nomination and the general election,
end it would be inconsistent with the purpose of the limitation
on coordinated expenditures to "permit expenditures made prior
to nomination but with the purpose and effect of influencing the
outcome of the presidential general eslection to escape this
lipitation." AO 1984-15.

It is possible that scome of the expenditures at issue were
intended, in part, for activities related to securing the
candidate’s nomination. With regard to capital assets
determined to be primary committee assets, we believe the
Commission would have to allocate those expenditures pursuant to
the method used for depreciating capital assets under 11 C.F.R.
§ 9034.5(c)({l). Pror the purpose of calculating a committee's
NOCO Statement, primary committees are permitted to take at
lezst a 40% depreciation on “any property used in the operation
of the campaign whose purchase price exceeded $2,000 when
acquired by the committee.”™ 11 C.F.R. § 9034.5(c)i(1).

There is a question whether the expenditures for computer
eguipment are gualified campaign expenses for the Primary
Committee. Hany of the Primary Committee‘’s computer
requirements (processing matching fund submissions, preparing
disclosure reports, scheduling travel plans) were handled by
outside vendors such as Public Office Corporation and Worldwide
Travel, Inc. throughout the course of the campaign. However,
the Primary Committee asserts that it used the computer
equipment to: (1) increase its correspondence capability and
activity; and (2) engage in “"delegate tracking® in preparation

- 2i01; /4
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for the convention.l18/ Additionally, the Primary Committee
asserts that its previous computer system often malfunctioned
because it could not handle all the necessary users, and
therefore, a replacement was sought. Pinally, the Primery
Committee notes that sll its existing files were trensferred to
the nev mainframe system once it came on-line prior to DOI.

As documentary support for these argquments, the Priwmary
Committee produced three memoranda regarding the computer system
from Bherry Curry, a Primary Committes asteff mesmber to Barbars
Yates, the Primary Committee’s accountant. One memorandum,
dated June 27, 1994, states that the Primary Committee purchesed
the new mainframe computer to increage user capacity since the
legsed system could only handle 80 devices {terminals, modems,
printers) before suffering breakdowns, and the Primary Committee
submitted three sample computer repair work orders from these
breakdowns. Once the new mainframe came on-line, more dazvices
could be operated at the same time. Similerly, in a June 24,
1994 aemorandas from Ms. Curry to Hs., Yates, it is stated that
the Primary Committee’s incoming correspondence level was
increasing and because of the need to respond, the Primary
Committee needed greater computer capacity. The memorandum
includes 2 list of the biweekly incoming correspondence amounts
demonstrating that in the last two weeks before the DOI, the
incoming correspondence level increased to 6,036 incoming
pieceg, up from approximately 3,000 incoming pieces over the
previous biweekly pericds dating back to February 1, 19%2.19/
Primary Committee Response, Exhibit 21. Finally, a third
memorandum asserts that delegate tracking and convention
operations were performed on certain unspecified personal
computers. It appears that the Primary Committee is referring
to the personal computers purchased from Future Now, Inc.

The Primary Committee response to the interim report and
the computer vendors’ invoices indicate that the ICL, Inc.
mainframe computer ceme on-line at least on June 25, 1992, and
that the Primary Committee files were inserted en this system.
Thus, there is evidence that the Primasry Committee had the

18/ Based on the Primary Committee’s descriptions in their
responge to the {nterim report, “delegate tracking® en the
conputer system apparently would include using computers to
prepare correspondence to the delegates, and to log phone ecalls
made to delegates. The Primary Committee response appears to also
indicate that computers were used for general convention
preparation and logistics.

19/ However, the memorandum does not indicate the subject matter
of the incoming correspondence (e.q. contributions, bills,
letters), whether the Primary Committee answered the
correspondence at the same level that it was incoming, and how the
computer system would be used to process either incoming or
outgoing mail.

~
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equipment before DOI, during the timeframe from June 25, 1992
through July 15, 1992.20/ similerly, it appearcs that the only
peripherals that the Primary Committee possessed at the end of

the campaign were the W.P. Nalone peripherals it owned from July
11, 1992 on.21/ Additionally, it appsars that the Future Now,

Inc. personal computers were used in the convention operations.22/

The facts &t issue present difficult guestions concerning
how to distinguish legitimate primary campaign activity from
activity that is geared towards the general election campaign.
In the instant matter, it is clear that the computer equipment
was used extensively throughout the general election campaign.
There is also some evidence that the Primary Committee had most
of the computer equipment in ite possession prior to DOI.
However, the evidence submitted to demonstrate the extent to
which the Primary Committee uged the computer equipment is
limited. The documentation submitted to date consists of
unsworn memoranda produced in response to the interim report.
Given the limited information provided and the guestions that
remain regarding the computer gystem, the Primary Committee
should be required to provide documentstion with more probative
value such as sworn affidavits and contemporaneous documentation
or memoranda. For example, the Primary Committee could provide
delegate tracking reports produced by the system and
comprehensive computer maintenance records. 1f the Primary
Committee can provide additional documentation demonstrating its
use of the computer system, we believe that the costs incurred
for the system would be qualified campaign expenses for the
Primary Committee and the value of the asset determined pursuant

20/ We note there is a dispute over when the new system came
on-line. The Primary Committee ordered the new mainframe computer
from ICL, Inc. on May 28, 1992 (invoice date), but the permanent
equipment was only installed on June 25, 1992. The Primary
Committee asserts that ICL, Inc. provided it a loaner during the
interim period, but this assertion is undocumented. Thus, it
appears that the nev mainframe was installed only two weeks prior
to the start of the convention.

21/ We note that the devices that the Primary Committee appesrs
to have agreed to purchase on June 30, 1992 (inveoice date) from
W.P. Malone for $104,174 were actually being leased by the Primary
Committee up to July 11, 1992 since the purchase invoice and lease
invoices list the exact same equipment. 8So, it appears that the
Primary Committee only became the owner of these goods at the time
the convention started (or owned and leased the equipment
concurrently).

22/ The costs for fifty-one personal computers ordered from
Future Now, Inc. were incurred by the Primary Committee on May 29,
1992 (invoice dete). Additional pergonal computers were ordered
by the Primary Committee from PFuture Now, Inc. and delivered con
June 23, 1692, June 29, 1992, and July 15, 19%2.
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te gection 9034.5(c)(1l) of the Commission’s regulations for
purposes of the Primary Committee’s NOCO Statement.

We concur with the proposed report’s conclusion that the
pelling expenses paid by the Primary Committee to Greenberg-iLake
(§108,622) and Opinion Research Calling ($93,90€) are general
election campasign expenses. Polling expenditures are
specifically provided for in 11 C.F.R. § 5003.4(a)(1) as
qualified campaign expenses for the general election. The polls
concerned the generzl election itself in that they meagured the
candidate’s popularity versus the other likely candidates in the
general election, George Push and Ross Perct.23/ Indeed, two of
the polls were taken sfter the roll cell vote for the nomination
was completed at the convention. With regard to the Primary
Committee’s argument that the polls decrease in value a2t a rapid
rate, we view thic as irrelevant since we view the polls as
general election expenses.

We concur with the report’s treatment of the expenditures
for various services (e.g., expenditures to Air Advantage and
I.K. Electric) that were provided to the Primary Committee which
seem to have been only for the incidental benefit of the Primary
Committee. An example of this is the reconfiguration of the
candidate’s airplane just prior to the convention. The actual
work appears to have been completed prior to the convention.
Bowever, the reconfigured plane was used only once prior to DOIX.
With these types of expenditures, we recommend that the Primary
Committee be allowed to reimburse the General Committee to
account for the Primary Committee’s use.

Finally, we concur that all costs associated with the
biographical film about the candidate entitled ®“The Man From
Bope" are general election expenses. In Reagan-Bush ‘84, the
Commission gpecifically addressed the issue of commercial
production costs associated with a television commercial
produced by the primary committee but aired during the general
election. Statement of Reasons supporting Final Repayment
Determination in Reagan-Bush "84 General, at 9-12 (July 11,
1988). The Commission concluded that the date of broadcast for
media projects (i.e., the date when commercials, £ilms, etc. are
aired or breadcasted), not the date of production, determines
whether such projects are primary or general election

23/ The Commission has in the past viewed the content of the
expenditure to determine the purpose of that expenditure. See AQ
1984-15 (after scrutiny of the content of certain television
commercials, the Commission concludes that “ftlhe clear import and
purpose of the thege proposed adwvertisements is to diminish the
support for any Democratic Party presidential nominee ...").
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expenditures.24/ "The Kan from Hope” film was shown at the
convention after the candidate was nominated, as well as on
seversal subsequent dates.25/ Therefore, these expenses are not
qualified campaign expenses for the primary election.

Vi. RECEIPT OF NMATCHING PUNDS IN EXCEES OF ENTITLEEENT
(11I.D.)

The proposed repert recommends that the Commission make an
initial repeayment determination of 53,464,150 on the basis that
the Primary Committee received public funds in excess of its
entitlement. The report notes that the Primary Committee
received certain contributions ané then redesignated the
contributions to the GELAC in a manner inconsistent with the
Commission’s regulations at 11 C.P.R. § 5003.3(a)(1)(idii) since
the Primary Committee h2zd remaining debts to satisfy at the time
of the redesignations. The report seeks to treat the
contributions as primary contributions, nullifying the
impermissible redesignations. When the subject contributions
are applied to the Primary Committee’s NOCO Statement asz an
asset, the funds decrezse the Committee’s net outstanding
campaign obligations and results in the repayment to the United
States Treasury based on receiving funds in excess of the
Primary Committee’s entitlement.26/

24/ The Commission concluded that the commercial at issue aired
repeatedly during the general election campaign, despite the
Primary Committee’s arguments to the contrary. Reagan-Bush ‘B84
Statement of Reasone, p. 11. There, the Commisscion rejected the
primary committee’'s assertion that production costs should only be
allocated to the primary campsign.

25/ The Primary Committee contests the Commission’s determination
that the candidate’s DOI is July 15, 1992. The DOI is the "date
on which the party nominates its candidate.” 11 C.F.R.

§ 9032.6(a). Although the Commigsion has not defined the word
"nomination,® the Comamission has previocusly viewed the completion
of a convention roll call vote which nominates 2 candidate as the
“nomination.* The Primary Committee’s suggestion to defer to a
political party’s definition of the term *nomination® will lead to
inconsistent applications gince every party could define it
differently. Moreover, the Commission notified the Primary
Committee by letter dated Auvgust 4, 1992 that July 15, 1992 was
the DOI, and the Primary Committee did not object to this
determination until now. As & result, we concur with the proposed
report’s conclusion that the DOI was July 15, 1992, the date that
the convention roll ¢all vote nominating the candidate was
completed.

26/ The proposed Final Audit Report for the General Committee
recommends that the GELAC reimburse the Primary Committee for the
improperly redesignated £funds. .

. 21015
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In response to the ianterim report, the Primary Committee
srgues that the subject contributieons were undesignated, and
thus, under 1} C.P.R. § 110.1(b)(2)(4i), counlid be viewed as
GELAC contributions since they were received after the
candidate’s DOI. The Primary Committee contends that the
redesignations were performed by mistake by s former vendor.
The Primsry Committee further agserts that it should not be
penalisged for setting & cut-off dete for receiving contributions
in the belief that it haz no remaining debts “without the
benefit of hindsight.® Primary Committee Response, at ¢0. 1In
thig respect, the Primary Committee challenges the Commission
practice of applying private contributions against a deficit on
its NOCO Statement prior to applying matching funds against the
deficit. The Primary Committee believes that if anticipated
matching funds were applied against its deficit as reflected on
the NOCO Btatement, it would have been permitted to make the
redesignations.

We concur with the report that the Primary Committee
received matching funds in excess of its entitlement. The
deteraination of whether & contribution is designated for a
particular election turns on the contributor’s donative intent.
See AOQ 1990-30. Arguably, the contributions in question were
designated to the Primary Committee since they were made payable
to "Clinton for President™ or a similar entity and received when
the Primary Committee had outstanding debts.27/ See 11 C.F.R.

§ 110.1(b)(4)(i). The Commission has permitted
publicly-financed presidential campaigns to treat contributions
received post-DOI as primary receipts eand submit them for
matching if they have outstanding debts. PFurther, Commission
regulstions condition redesignations of & primary committee's
contributions on the fact that the contributions represent funds
in excess of the amount needed to pay remaining primary debts,
thus, it is anticipated that a2 primary committee will continue
to receive private contributions designated to it after DOI.
See 11 C.F.R. § 9003.3(a)(31)(144).

The Primary Comsmittee benefited from this approach,
receiving public funds for contributions received post-DOI that
were virtually identical to these at igsue here. The Primary
Committee has not advanced & credible reason for distinguishing
betwveen the post-DOI contributions submitted for matching and
those contributions that it now claims were contributions to the
GELAC. We do not believe that the Primary Committee can apply
the designation rules in a manner that will allow it teo
arbitrarily cleim that certain contributions are primary
contributions that are matchable and reverse its position to
increase its entitleaent to public funds by claiming that

27/ We recommend that you attach to your report an exhibit
demonstrating the amounts of contributions designated for each
specific entity (e.g., Bill Clinton, Bill Clinton for President,
Bill Clinton for President Committee, Team Clinton).

21016 -~
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similarly designated contributiong are designated to the GELAC.
The designetion rules do not operate to thus allowv a committee
to manipulate its entitlement to public funds.

The Primary Committee’s argument that metching funds be
counted into the NOCO Statement as of the time of submigsion,
rather than receipt of such funds, would also allow the Primary
Coamittee to menipulate its entitlement to public funda. The
Primary Committee’s claim that the Commigsion’s NOCO Statement
calculation systes is unfair is based solely on the fact the

Primary Committee miscalculated its remeining entitlement and
expenditures. The Coamission’s regulations account for the fact
that there may be miscalculations in the NOCO Statement because
the Primary Committee ig fequired to submit & revised NOCO
Statement with esch submission for matching funds after DOI and
the Primary Committee will be reguired to make a repayment if it
it later determined that the payments exceeded the Primary
Committee’s net outstanding campaign obligations. 11 C.F.R.
£5 9034.5(£)(1) and %038.2(b){1)(1).

Further, while treating future matching funds as &n
accounts receivable to eliminate its debts, the Primary
Committee nevertheless submitted a NOCO Statement indicating
that it was in a deficit position so that it would be entitled
to receive the anticipated matching funds. This places the
Primary Committee in the contradictory position of asserting
that it has debts and does not have debts in order to obtain the
saximum benefits of the public financing process. The
Commission’s regulations do not contemplate treating future
matching fundec as an accounts receiveble on the NOCO Statement.
The sccounts receivable (or amounts owed) that cen be listed as
assets on the NOCO Statement generally include credits, refunds
of deposits or rebates from qgualified campeign expenditures. 11
C.F.R, § 9034.5(a)(2)(141) (discussing calculation of WOCO
statements). The result of including anticipated matching funds
26 an asset is that the Primary Committee iz able to increase
its entitlement based on speculation that the contributions will
in fact be =matched. 11 C.FP.R. § 9034.5(a).
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SUBJECT: Proposed Finsl Audit Report on Climton/Gore ’92
Comnittee and Clinton/Gore ‘92 General Election
Compliance Fund (LRA $420/AR €94-18)

I. INTRODUCTION

The Office of General Counsel has reviewed the proposed
Final Audit Report on the Clinton/Gore '92 Committee (“"the
General Committee”) and Clinton/Gore *92 Generzl Election
Compliance Fund ("the GELAC®) submitted to this Office on
August 31, 1994. The following memorandum summarizes our
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and Gen’l Election (:omplﬂ!ce Fund

comments on the proposed report.l/ 1If you have any questions
concerning our comments, please contact Peter G. Blumberg,
the lead attorney assigned to this audit.

II. ITEMIZATION OF OFPSETS (II.B.3.)2/

The proposed report raises the issue of whether the
General Committee is reguired to itemize refunds and rebates
made by various entities to its travel agent, Worldwide
Travel, Inc. ("Horldwide"). The General Committee argues
that {t was not required to do so, and cites Advisory Opinion
v+ ("AO") 1983-25 as support for its position. The proposed
,Teport, however, concludes that A0 1983-25 is not relevant,
:qc fyrther. gtates that AO 1983-25 cannot be extended to
‘n

n“medid weridors.

‘~

14 AO 1983-25, the Commission found that a committee

haypy report i¢s payments to media consultants as expenditures,

gl and Eh}t@payﬁ!nts by media consultants to other persons,
which are the® used to purchase services or products used in
connection with the consultants’ contract, need not be

The Commiesion noted the following

: arately reported.
o’nfug\ﬁks‘ significant in making this determination: (1) the
consultants had a legal existence that was separate and
‘distinct from the committee’s operations; (2) the
ansg;tqnts"ftincipals did not hcld any committee staff

positions; (3

the committee was conducting arms-length

negotiations with the consultants that resulted in a2 formal
contrgct;. (4} the consultants were not required to devote
their “£full effortg” to the contract with the Committee, and
the consultants expected to heve other media contracts with
other committees and business entities during the campaign
pericd; and (5) the committee had no interest in the
consultante’ other contracts.

We disagree with the proposed report's cenclusion that
AD 1983-25 is not relevant to itemizations made by Worldwide,
and cannot be extended to non-media vendcrs. To the
contrary, we believe that AC 1983-25 is relevant to determine
whether the General Committee is reguired to report refunds
and rebates for travel expenditures., AO 1983-25 contains no

1/ We recommend that the Commisgsion consider this document in
open session since the discussion is not exempt from disclosure
under the Commission’s Sunshine Regulations. 11 C.F.R. § 2.4.
Parenthetical references are to the placement of the findings in

the proposed report.

2/ We suggest that you revise the title of this section to
Fitemization of Refunds and Rebates.” This is consistent with the
title cof the section dealing with the same subject matter in the
proposed Final Audit Report for Clinten for President (the

"Primary Committee.,")

21019
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language limiting its scope solely to media vendors, and AO
1683-25 factors have been applied by the Commigsion to
determine the legitimacy of a non-media business vendor. See
AO 1994-25., As such, we believe that AD 1983-25 allows the
General Committee, subject to the above-stated factors, to
sontract with non-media vendors to perform campsaign
activities without requiring the General Committee to itemize
and report vendor payments from third-party sources.

Notwithstanding the applicability of AQ 1983-25 to the
General Committee, we note that the General Committee
response states that it satisfied the reporting obligations
of AD 1983-25 without including supporting documentation. We
believe, however, that if such documentation is provided, the
General Committee may be able to satisfy the above-stated
factors.

III. APPARENT NON-QUALIFIED CAMPAIGN EXPENSES (I11.B.3.)

The proposed report concludes that arguments made by
the General Committee pertaining to the loss of two rental
cars, and lost computer equipment and communication devices,
were unpersuasive, and that General Committee expenditures
for the replacement of these items are non-qualified campaign
expenses subject to repayment.3/ The proposed report
concludes that the total amount to be repaid to the United
States Treasury for apparent non~gualified campaign expenses
is $78,264. §70,295 of this repayment amount consists of the
above-stated lost equipment.

The Genera]l Committee states that it was not
commercially feasible to have purchased insurance to cover
such losses. Moreover, the General Committee contends that
due to the prohibitive cost of such commercial insurance, its
only alternative wag self-insurance. A committee’s decision
to purchase or not purchase commercial insurance is a
relevant factor in determining whether a committee made a
"good faith" effort to safeguard its equipment. See
Memorandum to Rehert J. Costa, Re: Committee on Arrangements
for the 1992 Republican National Convention ~-- Legal Comments
on Proposed Interim Audit Report, at 4-7 (September 17,
1993).4/ Other relevant factors may include a committee’s

3/ This equipment includes two lost automobiles from Alamo
Rent-A-Car valued at $34,768, and lost computer and communication
equipment valued at $35,527. -

4/ The Interim Audit Report for the Committee on Arrangements
for the 1992 Republican National Convention was interpreting
permissible uses for convention expenses. Compare 11 C.F.R.

§ 900B.6(a) (permissible use of convention expenses) with

11 C.F.R. § 9002.11(a){1) (qualified campaign expenses).
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policies and practices promulgated to safeguard campeign
equipment, and the committee’s enforcement of such policies.

We recognize the General Committee promulgated policies
to safeguard campaign eguipment, including computers,
communication devices, and rental cars. See General
Committee Response, Exhibit 11 {"Loss Prevention Policy,”™ and
policy entitled "Equipment."). The mere existence of such &
policy, however, is not determinative. 1In this instance, The
General Committee has not not demonstrated that it enforced
these policies. The General Committee provided no evidence
that it withheld the last two paychecks of the staff persons
responsible for the rental of two lost rental cars, as
regquired under its "Lost Prevention Policy.®5/ Moreover, the
General Committee has failed to provide any evidence
indicating what efforts it made to locate the lost computer
equipment and communication devices.6/ Therefore, the General
Comnittee ghould be reguired to make a2 repayment of $70,295
to the United States Treasury for the value of the lost or
missing equipment.

5/ The General Committee states, in part, that because it
believes no committee member engaged in misconduct or gross
negligence "it was unnecessary to execute the Committee’s policy
of withholding salaries."” Nevertheless, the "Loss Prevention
Policy"” does not require any finding of misconduct or gross
negligence. See General Committee Response, Exhibit 11.
Furthermore, the General Committee failed tc provide any evidence
showing why the actions taken by the particular staff members
assigned to the rental lost automobiles did not constitute sbuse,
misconduct, or gross negligence. See Memorandum to Robert J.
Costa, Re: Committee on Arrangements for the 1992 Republican
National Convention -- Legal Comments on Proposed Interim Audit
Report, at 4-7 (September 17, 1993) (considerations to be examined
include: (1) the valune of the lost equipment as a percentage of
the total value of the equipment; (2) whether a committee made a
good faith effort to safeguard its equipment; (3) what efforts, if
any, a committee made to locate the lost equipment; (4) if
applicable, what contractual terms were made between the committee
and its leasing entity; and (5) whether the committee can prove
that no fraud of abuse occurred.).

6/ The General Commpittee states that with respect to the two
Tost rental cars, it went to "great lengths” to recover their
losses. For example, Exhibit 11 to the General Committee's
response contains a letter from Alamo Rent-A-Car (“Alamo")
detailing its investigative efforts, as well as an undated and
unsigned memorandum detailing non-Alamo related investigative
efforts. These exhibits show that the General Committee may have
attempted to locate the lost rental cars. Such efforts,
however, must be examined in conjunction with the General
Committee’'s enforcement of its "Loss Prevention Policy." See
consideration $#2, set forth in footnote #5.
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IVv. EXCEEDING EXPENDITURE LIMITATION ~— AMOUNT DUE THE
PRIMARY COMMEITTEE (111.B.2.)

The finding in the propused report that the General
Committee exceeded its expenditure limitation by $684,220.
Absent evidence that the General Committee has not exceeded
the expenditure limitation, the report recommends that the
GELAC transfer this amount to the General Committee, but
makes no repayment recommendation. A portion of the amount
subject to the overall expenditure limitation includes an
account payable of $844,913 for expenses that were originally
paid by the Primary Committee for setting up a2 basic campaign
organization for the general election. The report notes that
the Primary Committee made expenditures for items such as
computers and polling in the weeks prior to the date of
ineligibility ("DOI1%) when most or all state primary
elections had been held.’/ The report reasons that
expenditures for certain goods or services made so late in
the primary campaign could have no other purpose than to be
pre—-expenditure report period expenses for the general
election committees. Since these expenses were start-up
costs, they are qualified campaign expenses for the General
Committee, and subject to the overall expenditure limitation.
Thus, the expenditure results in the General Committee
exceeding its expenditure limitation.8/

The General Committee urges the application of
essentially a "bright line" test based on the date of a
candidate’s nomination to support its position that the
expenses in guestion were gualified campaign expenses for the
primary election. The General Committee argues that costs
for goods and services incurred by a primary committee before
DOI and used before DOI are qualified campaign expenses for'
a primary committee. With regard to the expenditures for
equipment and facilities {e.q., mainframe computers, personal
computers, printers, keyboards, monitors, modems, software),
the General Committee argues that the expenditures were
qualified campaign expenses for the primary election because
the goods were purchased and used before the DOI. Thus, the

1/  State primary elections were held through June 9, 1992. The

candidate’s DOl was July 15, 1992.

8/ The Final Audit Report for the Primary Committee permits the
Primary Committee to collect a reimbursement from the General
Committee for those goods and services paid for by the Primary
Committee which were General Committee expenses. The Primary
Committee can also choose to pay the United States Treasury for
these non-qualified expenditures if it chooses not to seek
reimbursement from the General Committee. If the General
Committee does not reimburse the Primary Committee, it would not
exceed the expenditure limit.

- 24022 B
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General Committee contends that as & primary asset, the
Primary Committee was permitted to sell the equipment to the
General Committee at a 40% depreciation, the required price
pursuant to 11 C.F.R. § 9034.5.

With regard to the polling expenditures, the General
Committee argues that the expenditures were gualified
campaign expenses for the Primary Committee because the polls
were conducted prior to the DOI and concerned issues related
to the seeking of the nomination. In addition, the General
Committee contends that the polls had & limited ghelf life
which had expired by the time the general election campaign
began. The General Committee asserts that the Commission has
acknowledged the limited shelf life of polls in its own
regulations. See 11 C.F.R. § 106.4(g).

We believe that the standard advocated by the General
Comnittee would enable a primary committee to use private
contributions and public matching funds toc pay a portion of
the general election campaign expenses, thus circumventing
the general election expenditure limitation and the law’s
prohibition on receipt of private contributiens by publicly
funded general election candidates. 2 U.8.C.

§ 44la(b)(1)(B); 26 U.S.C. § 9003(b)(1) and (2}. Moreover,
such an interpretation is inconsistent with 11 C.F.R.

§ 9003.4(a)}(1}, which permits general election campaigns to
incur expenses prior to the beginning of the expenditure
report period. This regulation would not be necessary if all
expenditures made prior to the primary date of ineligibility
were gqualified campaign expenses of the primary committee,
even if the expenditures related to the general election.

However, our analysis differs from that of the Audit
Division because we believe that some of the expenditures may
have had a dual purpose for the Primary Committee and the
General Committee, and those expenditures could be allocated
between the two committees if the purpose is decumented. The
central issue raised is whether the expenditures were made
*in connection ... with [the primary] campaign for
nomination" or "incurred to further a candidate’s [general]
campaign for election to the Office of President... ."
Compare 11 C.F.R. § 9032.59(2})(2) (defining qualified campaign
expenses for primary committees) with 11 C.F.R.

§ 9002.11(a){l) (defining qualified campaign expenses for
general committees).

A "bright line” test based solely on the date that an
expenditure is incurred has never been applied by the
Commission to determine whether a particular expense is a
gqualified campaign expense for the primary or general
election. Rather, the two key elements for assessing
gualified campaign expenses are timing and the subject matter
requirement of “made in connection with®" or "incurred to
further.” 11 C.F.R. §§ 9032.9(a)(2) and 9002.11(a)(1). It
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is not sufficient merely for an expenditure to be imcurred
prior to the candidate’s date of ineligibility to be
considered a gualified campaign expenditure. Rather, the
correct standard for determining whether an expenditure is a
gualified campaign expense relies on both the timing of the
expenditure and the nature of the expenditure. See AO
1984-15.

The Commission has previously considered the purposes
of expenditures when allocating costs between primary and
general presidential committees. In the Reagan Bush ‘84
audit, the Commissicn concluded that certain specific
expenditures for polling, consulting, and voter registration
incurred prior to the candidate’s DOI and apparently related
to the general election campaign could be congsidered
qualified campaign expenses of the primsry committee since
the purpose of the expenditures related to "delegate
tracking."” Final Audit Report on Reagan Bush ‘84 Primary
(July 7, 1986). However, the Reagan Bush general committee
also reimbursed the primary committee $64,000 for
telemarketing expenditures incurred pricr to the candidate’s
date of ineligibility, &nd the Commission allocated costs
between the committees for advertising production costs
incurred during the primary campaign for certain
advertisements used during both the primary and generszl
campaigns, thus demonstrating that the timing of the
expenditure alcone does not determine whether it is related to
the primary or general election. 1d.; Statement of Reasons
supporting Final Repayment Determination in Reagan-Bugh '8¢
General, at 9-12 (July 11, 1988). This precedent supports
examining all of the particular facts surrounding an
expenditure.

Horeover, matters concerning coordinated party
expenditures, which involve publicly-financed presidential
campaigns and expenditure limitations, are analogous to the
issue of gualified campaign expenses presented here. 1In
situations involving coordinated party expenditures, the
Commigsion has considered not only the timing, but also the
purpose of expenditures when determining to which election an
expenditure should be attributed. AO 1984-15. For example,
in AC 1984-15, the Commission noted that while "timing is
relevant,” coordinated party expenditures are not restricted
to the time perijod between the nomination and the general
election, and it would be inconsistent with the purpose of
the limitation on coordinated expenditures to "permit
expenditures made prior to nomimation but with the purpose
and effect of influencing the ocutcome of the presidential
general election to escape this limitation.” AOD 1984-15.

It is possible that some of the expenditures at issue
were intended, in part, for activities related to securing
the candidate’s nomination. With regard to capital assets
determined to be primary committee assets, we believe the

Page 115, 12/27/94
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Commission would have to allocate those expenditures pursuant
tco the method used for depreciating capitel assets under 11
C.F.R. § 9034.5(c)(1l). For the purpose of calculating a
committee’s Statement of Net Outstanding Campaign Obligations
{"NOCO Statement"), primary committees are permitted to take
at least a 40% deprecistion on "any property used in the
operation of the campaign whose purchase price exceeded
$2,000 when acqguired by the committee.”™ 11 C.F.R.

§ 9034.5{c)(1).

There is a question whether the expenditures for
computer eguipzent are qualified campaign expenses for the
Primary Committee. Many of the Primary Committee’s computer
tequirements (precessing matching fund submigsions, preparing
disclosure reports, scheduling travel plans) were handled by
outside vendors such as Public Office Corporation and
Worldwide Travel, Inc. throughout the course of the campaign.
However, the General Committee asserts that the Primary
Committee used the computer equipment to: (1) incressge its
correspondence capability and activity; and (2) engage in
"delegate tracking” in preparation for the convention.$9/
Additionally, the General Committee asserts that the Primary
Committee’s previous computer system often malfunctioned
because it could not handle all the necessary users, and
therefore, a replacement was sought. Finally, the General
Committee notes that all of the Primary Committee’s existing
files were transferred to the new mainframe system once it
came on-line prior to DOI.

As documentary support for these arguments, the General
Conmittee produced three memoranda regarding the computer
system from Sherry Curry, & Primary Committee staff member to
Barbara Yates, the Primary Committee’s accountant. One
memorandum, dated June 27, 1994, states that the Primary
Committee purchased the new mainframe computer to increase
user capacity since the leased syetem could only handle 80
devices (terminals, modems, printers) before suffering
breakdowns, and the Genersl Committee submitted three sample
computer repair work orders from these breakdowns. Once the
new mainframe came on-line, more devices could be operated at
the sape time. Similarly, in a June 24, 1994 memoranda from
Ms. Curry to Ms. Yates, it is stated that the Primary
Committee’s incoming correspondence level was increasing and
because of the need to respond, the Primary Committee needed
greater computer capacity. The memorandum includes a list of

9/ Based on the Primary Committee's descriptions in their
response to the interim report, "delegate tracking” on the
computer system apparently would include using computers to
prepare correspondence to the delegates, and to log phone callsg
made to delegates. The Primary Committee response appears to also
indicate that computers were used for general convention
preparation and logistics.
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the biweekly inceming correspondence amounts demonstrating
that in the last two weeké before the DOI, the incoming
correspondence level increased to 6,036 incoming pieces, up
from approximately 3,000 incoming pieces over the previous
biweekly periods dating back to February 1, 1992.10/ Primary
Committee Response, Exhibit 21. Finally, a third memorandum
asserts that delegate tracking and convention operations were
performed on certain unspecified personal computers. It
appears that the Primary Committee is referring to the
personal computers purchased from Future Now, Inc.

The General Committee response to the interim report
and the computer vendors’ invoices indicate that the ICL,
Inc. mainframe computer came on-line &t least on June 25,
1992, and that the Primary Committee files were ingerted on
this system. Thusg, there is evidence that the Primary
Committee had this equipment prior to DOI, during the
timeframe from June 25, 1992 through July 15, 1992.11/
Similarly, it appears that the only peripherals that the
Primary Committee possessed at the end of the campaign wvere
the W.P. Malone peripherals it owned from July 11, 1992 on.i2/

10/ However, the memorandum does not indicate the subject matter
of the incoming correspondence (e.g. contributions, bills,
letters), whether the Primary Committee answered the
correspondence at the same level that it was inecoaming, and how the
computer system would be used to process either incoming or
outgoing mail.

il/ We note there is a dispute over when the nev system came
on-line. The Primary Committee ordered the new mainframe computer
from ICL, Inc. on May 28, 19892 (invoice date), but the permanent
equipment was only instailed on June 25, 1992. The Primary
Committee asserts that ICL, Inc. provided it a loaner during the
interim period, but this assertion is undocumented. Thus, it
appeare that the new mainframe was installed only two weeks prior
to the start of the convention.

12/ We note that the devices that the Primary Committee appears
to have agreed to purchase on June 30, 1992 (invoice date) from
W.P. Malone for $104,174 were actually being leased by the Primary
Committee up to July 11, 1992 since the purchase invoice and lease
invoices list the exact same equipment. So, it appears that the
Primary Committee only became the owner of thesce goods at the time
the convention started (or owned and leased the equipment
concurrently).
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Additionally, it appears that the Future Now, Inc. personal
computers were used in the convention operations.1l3/

The facts at issue present difficult guestions
concerning how to distinguish legitimate primary campaign
activity from activity that is geared towards the general
election campaign. In the instant matter, it is clear that
the computer equipment was used extensively throughout the
general election campaign. There is 2180 some evidence that
the Primary Committee had most of the computer equipaent in
its possession prior to DOI. However, the evidence submitted
to demonstrate the extent to which the Primary Committee used
the computer eguipment is limited. The documentation
submitted to date consists of unsworn memoranda produced in
regponse to the interim report. Given the limited
information provided and the questions that remain regarding
the computer system, the General Committee should be reqguired
to provide documentation with more probative value such as
sworn affidavits and contemporaneous documentation or
memoranda. For example, the General Committee could provide
delegate tracking reports produced by the system and
comprehensive computer maintenance records. If the General
Committee can provide additional documentation demonstrating
the Primary Committee’s use of the computer system, we
believe that the costs incurred for the system would be
qualified campaign expenses for the Primary Committee and the
value of the asset determined pursuant to section
9034.5(c) (1) of the Coamission’s regulations for purposes of
the Primary Committee’s NOCO Statement.

We concur wvith the proposed report s conclusion that
the polling expenses paid by the Primary Committee to
Greenberg-Lake (%108,622) and Cpinion Research Calling
($53,904) are general election campaign expenses. Polling
expenditures are specifically provided for in 11 C.F.R.

§ 9003.4(a)(1) as gualified campaign expenses for the general
election. The polls concerned the general election itself in
that they measured the candidate’s popularity versus the
other likely candidates in the general election, George Bush
and Ross Perot.l4/ Indeed, two of the polls were taken after

13/ The costs for fifty-one personal computers ordered from
Future Now, InC. were incurred by the Primary Committee on May 29,
1992 (invoice date). Additional personal computers were ordered
by the Primary Committee from Future Now, Inc., and delivered on
June 23, 1992, June 29, 1992, and July 15, 1992.

14/ The Commission has in the past viewed the content of the
expenditure to determine the purpose of that expenditure. See AO
1984-15 (after scrutiny of the content of certain television
commercials, the Commission concludes that "[t)lhe clear import and
purpose of the these proposed advertisements is to diminish the
support for any Democratic Party presidential nominee ...").

i Page 11B, 12/27/94
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the roll call vote for the nomination was completed at the
convention. With regard to the General Committee’s argument
that the polls decrease in value at 2 rapid rate, we view
this as irrelevant gince we view the polls as general
election expenses.

Finally, we concur that all costs associated with the
biographical film about the candidate entitled "The Man From
Hope"™ are general election expenses. 1n Reagan-Bush ‘84, the
Commission specifically addressed the issue of commercial
production costs associated with a television commercial
prcduced by & primary committee but aired during the general
election. Statement of Reasons supporting Final Repayment
Determination in Reagan-Bush ’'84 General, at 9-12 (July 11,
1988). The Commission concluded@ that the date of broadcast
for media projects (i.e,, the date when commercials, films,
etc. are aired or broadcasted), not the date of production,
determines whether such projects are primary or general
election expenditures.l5/ The “"Man from Hope" film was shown
at the convention after the candidate was nominated, as well
ac on several subsequent dates.16/ Therefore, these expensec
are not gualified campaign expenses for the general election.

V. PUNDS REDESIGNATED FROM PRINARY COMRITTEE TO GELAC
: (I1.A.2.b.)

The proposed report recommends that the GELAC pay the
Primary Committee $1,296,517, representing funds
impermissibly redesignated to the GELAC. The report notes

15/ The Commission concluded that the commercial at issue aired
repeatedly during the general election campaign, despite the
Primary Committee’s arguments to the contrary. Reagan-Bush ‘B4
Statement of Reasons, p. 11. The Commission rejected the primary
committee’s assertion that production costs should only be
allocated to the primary campaign.

16/ The General Committee contests the Commigsion’s determination
that the candidate’s DOl is July 15, 1992. The DOI is the "date
on which the party nominates its candidate.” 11 C.F.R.
§ 9032.6(a). Aalthough the Commission has not defined the word
"nomination,” the Commission has previously viewed the completion
of a3 convention roll call vote which nominates a candidate as the
“nomination."™ The General Committee’s suggestzon to defer to a
political party’'s definition of the term "nomination” will lead to
inconsistent applications since every party could define it
differently. Moreover, the Commission notified the Primary
Committee by letter dated August 4, 1992 that July 15, 1992 was
the DOI, and the Primary Committee did not object to this
determination until now. As a result, we concur with the proposed
report’s conclusion that the DOI was July 15, 1992, the date that

the convention roll call vote nominating the candidate was
completed,

: 21028 R
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that the Primary Committee received certain contributions and
then redesignated the contributions to the GELAC in a manner
inconsistent with the Commission‘s regulations at 11 C.F.R.

§ 9003.3(a){1)(iii). <The report seeks to treat the
contributions as primary contributions, nullifying the
impermissible redesignations.l7/

Iin response tc the interim report, the General
Committee argues that the subject contributions were
undesignated, and thus, under 11 C.F.R. § 110.1(b)(2)(4ii),
could be viewed as GELAC contributions #ince they were
received after the candidate’s DOI. The General Committee
contends that the redesignations were performed by mistake by
a for@er vendor. The General Committee further asserts that
EEZ“F?I::?;EE3iilttee should not be penalized for setting &
cut-off date for receiving contributions in the belief that
it has no remaining debts "without the benefit of hindsight.”
General Committee Response, at 6. 1In this respect, the
General Committee challenges the Commission practice of
applying private contributions against a deficit on the
Primary Committee’s NOCO Statement prior to applying matching
funds against the deficit. The General Committee believes
that if anticipated matching funde were applied against the
Primary Committee’s deficit as reflected on the NOCO
Statement, the Primary Committee would have been permitted to

make the redesignations.

We concur with the report that the GELAC must transfer
funds to the Primary Committee. The determination of whether
a contribution is designated for & particular election turns
on the contributor’s donative intent. See AO 1990-30.
Arguably, the contributions in question were designated to
the Primary Committee since they were made payable to
"Clinton for President” or a similar entity and received vhen
the Primary Committee had cutstanding debts.18/ See 11 C.F.R.
§ 110.1(b)(4)(i). The Commission hag permitted
publicly-financed presidential campaigns to treat
contributions received post-DOI as primary receipts and
submit them for matching if they have outstanding debts.
Further, Commission regulations condition redesignations of a
primary committee’s contributions on the fact that the

17/ wWhen these contributions are added to the Primary Committee’'s
Statement of Net Outstanding Campaign Obligations ("NOCO
Statement") as an asset, the funds decrease the Primary
Committee’s net outstanding campaign obligaticns and results in
the repayment to the United States Treasury based on receiving
funds in excess of the Primary Committee‘’s entitlement.

18/ We recommend that you attach to your report an exhibit
demonstrating the amounts of contributions designated for each
specific entity (e.g., Bill Clinton, Bill Clinton for President,
Bill Clinton for President Committee, Team Clinton).
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contributions represent funds in excess of the amount needed
to pay remaining primary debts, thus, it is anticipated that
a primary committee will continue to receive private
contributions designated to it after DOI. See 11 C.F.R.

§ 9003.3(a)(1)(iii).

The Primary Committee benefited from this approach,
receiving public funds for contributions received post-DOI
that were virtually identical to these at issue here. The
General Committee has not advanced & credible reagon for
distinguishing between the post-DOI contributions submitted
for matching by the Primary Committee and those contributions
that it now claims were contributions to the GELAC. We do
not believe that the Primary Committee can apply the
designation rules in & manner that will allow it to
arbitrarily claim that certain contributions are primary
contributions that are matchable and reverge its position to
increase its entitlement to public funds by claiming that
similarly designated contributions are designated to the
GELAC. The designation rules do not operate to thus allow a
committee to manipulate its entitlement to public funds.

The General Committee’s argument that matching funds be
counted into the NOCO Statement as of the time of submigsion,
rather than receipt of such funds, would also allow the
Primary Committee to manipulate its entitlement to public
funds. The General Committee’s claim that the Commission’s
NOCO Statement calculation system is unfair is based solely
on the fact the Primary Committee miscalculated ite remaining
entitlement and expenditures. The Commission’s regulations
account for the fact that there may be miscalculations in the
NOCO Statement because the Primary Committee is required to
submit a revised NOCO Statement with each submigsion for
matching funds after DOI and the Primary Committee will be
regquired to make a repayment if it it later determined that
the payments exceeded the Primary Committee’'s net outstanding
campaign obligations. 11 C.F.R. §§ 9034.5(£f)(1) and
9038.2(b}(1)(i). ’

Further, while treating future matching funds as an
accounts receivable to eliminate its debts, the Primary
Committee neverthelegs submitted a NOCO Statement indicating
that it was in a deficit position so that it would be
entitled to receive the anticipated matching funds. This
places the Primary Committee in the contradictory position of
asserting that it has debts and does not have debts in order
to obtain the maximum benefits of the public financing
process. The Commission’s regulations do not contemplate
treating future matching funds as an accounts receivable on
the NOCO Statement. The accounts receivable (or amounts
owed) that can be listed as assets on the NOCO Statement
generally include credits, refunds of deposits or rebates
from gualified campaign expenditures. 11 C.F.R.

§ 9034.5(a)(2)(iii) (discussing calculation of NOCO
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increase its entitlement based on speculation that the
contributions will in fact be matched. 11 C.F.R.

§ 9034.5(a).
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Statement of Reasons
rinal Audit Report of the Clinten for President Committee
commissioners Joan D. Alkens, Lee Ann Elliott, Trevor Potter

On December 15, 1954, the Federal Election Commission
considered the Final Audit Report on the Clinton for President
committee. Unfortunately, a major recommendation in this Report
that required the Clinton Committee to make a substantjal
repayment of taxpayer funds was blocked by three Commissioners.

This unprecedented action involved the Clinton Committee’s
receipt of matching funds from the U.S. Treasury in excess of
its entitlement. The Commission’s Audit Division found, and the
General Counsel agreed, that the Clinton Committee improperly
diverted over a million dollars in private contributions from
the Primary Committee to a separate "legal and accounting fund”
for the General Election. However, the law requires these
private contributions.be used to.pay the remaining debts of. the
primary committee.

The effect of this impermissible transfer was to !
artificially inflate the Primary Committee’s debt. This caused
the U.S. Treasury to make an overpayment of taxpayer funds to
the Committee to cover that debt. Accordingly, the Audit
pivision and General Counsel recommended the Committee repay
$2.9 million to the U.S. Treasury. We voted for this
recomnendation because this result was clearly required by the
Commission's regulations and previous presidential audits. We
regretfully conclude that our three colleagques’ failure to
adhere to these rules, and their vote against this
recommendation, can only be considered arbitrary and capricious.

I. Commigssion Requlations and Procedures Required
the Clinton Committee Make a Repayment 1

The Commission’s regulations at 9034.1(b) limit the amount
of public funds a candidate nay receive after the nomination to
the net debt outstanding at the time a matching fund payment is
received. To arrive at this debt calculation, all public and
private contributions are subtracted from debts outstanding.
Any net debt remaining would increase the candidate’s
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Statement of Reazons Page 2
Clinten for President Committee

by Commissioner Joan D. Ailkens,

Commiggioner Lee Ann Elliott and

Conmigsioner Trevor Potter

entitlement to public funds to pay the debt. The long history
of this regulation makes it clear that it was designed to
encourage the payment of campaign debts, to the extent possible,
with private contributions.l/

Commission regqulations at part 9003.3(a){1)(iii) also
clearly state: Contributions that are made after the convention
but which are designated for the primary election, and
contributions that exceed the contributer’s limit for the
primary election may be redesignated for the legal and
accounting compliance fund if the candidate obtaing the
contributor’s redesignation in accordance with 11 C.F.R. 110.1.
Contributions that do not exceed the contributor’s limit for the
primary election may be redesignated and deposited in the legal
and accounting compliance fund only if:

(A) The contributions represent funds in excess of any
amount needed to pay rgmaiqiﬁg primary expenses;...

1/ The reguirement at 11 C.F.R. § 9034.1(b) that private
contributions be used to pay a committee’s debts was recently
upheld in Lyndon H. LaRouche; LaRouche Demccratic Campaign 88
v. FEC, 28 F.3d 137 {(D.C. Cir. 1994). In LaRouche, the Court
stated "the language (of 9034.1(b}) would appear to be
dispositive, A candidate is entitled to receive post-DOI
matching payments 80 long 35 net campaign obligations remain
outstanding, and the requlation defines a candidate’s remaining
[NOCO) as the difference between the amount of hig original NOCO
and the sum of the contributions received...plus matching funds
received... Whenever the sum of his post-DOI receipts equal the
amount of his NOCO-whether those receipts be in the form of
private contributions or matching payments from the public
fisc -~ his entitlement to further matching payments comes to an
end. Even 1f we were to find the regulation ambiguous, which we
do not, we would still have to accept the Commission's
interpretation of section 9034.1(b) unless we found it plainly
inconsistent with the wording of the regulation, which it is
not. 28 r.3d at 140 (emphasis added).
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Statement of Reasons Page 3
Clinton for President Committea

by Commissioner Joan D. Alkens,

Commissioner Lee Ann Ellioctt and

Conmissioner Trever Potter

{D) The contributions have noct been submitted for
matching.

{(emphasig added).

Thig regqulation wag approved cn a 6~0 vote by the
Commission after the 1988 election cycle vhen a similar isgue
arose in the Dukakis audit. This regulation was designed to
more clearly state the consistent position taken by the
Commission from the first publicly financed election in 1976,
In noting the need for thig clearer regulation, Commissioner
Thonas pointed out during the Dukakisz audit that:

On its face, the (former) regulation would seem to allow
the redesignation of post-primary designated contributions
if the primary would have a debt afterward. BHowever, it
would be inconsistent with the Commission’s congressional
mzndate to allow a committee to, in essence, create debt
that would lead to entitlement for post ineligibility ™
matching funds. In other words a committee should not be
able to claim a net debt and heéence entitlement to post
ineligibility matching funds if it dissipated its
perrissible primary contributions to do so. Taken to its
extreme, a committee could redesignate all of its unmatched
contributions ... and unnecessarily create a huge deficit
with a resulting claim for matching funds.

The current language of 8003.3(a)(1)(iii) pertaining to
redesignation of post-primary designated contributions,
effective April 8, 1987, evolved from a somewhat similar
provision in the previcus version of 11 C.P.R. 9003.3.
However, the prior version made clear that such
redesignations were permissible only if the primary
comnittee retained sufficient funds to pay its i
remaining debts.

Contributions which are made after the beginning of the
expenditure period but vwhich are designated for the primary
election may be deposited in the legal and accounting
compliance fund: provided that the candidate already has
sufficient funds to pay any ocutstanding campaign
obligations incurred during the primary campaign...

[11 C.F.R. 5003.3{8)({1)(iii) (effective July 11, 1983).])
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Statement of Reasons Page 4
Clinton for President Committees

by Commissioner Joan D. Aikens

Commigsioner Lee Ann Elliott and

Commissioner Trevor Potter

Though the current language did not retain this protective
phrasing, there appears to have been no intent to alter
the prior approach. ... Indeed, as noted, it would be
contrary to public policy to allow the creation of debt and
the consequent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permitted to
redesignate and transfer-out te the GELAC only so much of
the contributions as would not leave the Committee in a
net debt position. The remaining amount in question, ...
cannot be redesignated and transferred-out, must be repaid
by GELAC, and must therefore be included in Committee’s
cash on hand figqure.2/

In order to clarify any ambiguity that may have occurred
during the 1988 Presidential audits, the Commission revised its
Presidential regulations for 1992 to make absolutely clear that
public and private money be used for debt retirement, and that
there is limited permissibility and several prerequisites for
any redesignation of private funds. See 11 C.F.R. 9003.3{a)(1)
(iii) and 9034.1(b}. :

IXI. Application of These Rules to the Clinton Committee

By splitting 3~3 on two repayment motiong, the Commission
failed to apply these ra2qulations to the Clinton Committee. For
example, there is no guestion that on the date of ineligibility
{i.e., the date of Clinten’s nomination, July 1%, 1992), the
Committee had a debt of over $7 million. Solicitationg prior to
July 15 had clearly solicited funds for the primary campaign and
a8ll contributions received were made payable to the Primary
Committee, and deposited into the primary account. Those
solicitationg reminded the contributor that the contribution
could be matched. 1In fact, the last primary solicitation sent
on July 17, which solicited funds to retire the primary debt,

again reminded the contributor that the contribution could be
matched.3/

2/ Quote of Commissioner Scott Thomas from the Final Audit

Report on the Dukakis for Precident Committee, approved by
Commission 6-0.

3/  Subsequent solicitations were mailed for contributions to
the General Election Legal and Accounting and Cempliance Fund
“{the GELAC). Those contributions are not at issue here.
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Clinton for Pretident Committee

by Commisgiconer Joan D. Aikens,

Commzigsioner Lee Ann Elliott and

Comnisgioner Trevor Potter

Contributions deposited by the Primary Comaittee f{rom
these solicitations totaled $5,863,410 between July 16 and
October 2, 1992, 1In that same time frame, the Commilttee
submitted final matching requests totaling $6,046,107. The
Compittee received this inflated amount because they did not
apply all of their private funds to their net outstanding ,
campaign obligations. Instead, the Primary Committee sought ;
redesignations from their contributors and transferred
$2,444,557 to the GELAC. This is in direct contravention of the I
Commission’s regulations governing matching funds. 9034.1(b).

In other words, the Committee took contributor checks
directly in response te primary solicitations, deposited them
into the primary account and submitted $2,600,519 for matching
funds while at the same time taking other contributions from the
same solicitations and, claiming they were intended for the

GELAC, transferred them to the Legal and Accounting Compliance
Fund.

In the Final Audit report, the Audit Division correctly
recommended that the candidate had exceeded his entitlenment to
further matching funds as of the date on which private
contributions and matching funds could have retired all debts.
This was in accord with the previously cited public funding
regulations, their Explanation and Justification, and the :
Presidential Compliance Manual. The amount the Audit Division f
calculated the Committee received in excess of its entitlement
on this issue was over 3$2.9 million. The aAudit Division
recommended this amount must be repaid to the U.S. Treasury.

The Office of General Counsel fully concurred with this
recomnmendation.

In discussing this finding, our colleagues argued that
because ¢f the general redesignation language at 11 C.F.R.
§ 110.1 and the fact that the Committee had received
redesignations from many of the contributors, that we shouid

recognize the “"contributors’ intent™ and allow the Committee to
transfer the funds to the GELAC.

\

We believe their analysis is faulty in that it fails to
take into account the specific language of the regulations
concerning outstanding debts from a Presidential primary at
§% 9003.3(a)(l)(iii) and 9034.1(b}).
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Statement of Reasons Page 6
Clinton for President Committee

by Comrissioner Joan D. Alkens,

Commigssioner Lee Ann Elliott and

Commissioner Trever Potter

Bowever, our colleagues’ and the Comeittee’s argument vent
even farther than simple redesignation. They argued that these
contributions were not specifically designated for the primary
in the first piace but were intended for the GELAC despite the
fact that some of these contributions were solicited by the
Primary Committee to retire primary debt; and all specifically
indicated on the solicitation that the contributions were
matchable; and the checks were made to the order of the Primary
Committee and were deposited in a Primary Committee account.

The result of the Commission’s failure to approve Audit’s
recommendation left us in the impossible position of accepting
the Committee’s argument that contributions deposited after the
convention were not primary contributions, but rather were
undesignated contributions received after the primary election,
and pursuant to 11 C.F.R. 110.1 were 2autcomatically general
election contributions. This apparently holds true despite the
fact that contributicns received as part of the same
‘solicitations were in fact deposited by the Primary Committee
and matched with public funds!

fFollowing the 3-3 split on the Audit’s recommendation,
which had the effect of calling these funds contributions for
the GELAC, the General Counsel and Audit Divigion recommended
that the funds received after the DOI that were matched should
be declared ineligible for matching because (&8s our colleagues
had just arqued) they too were not designated for the primary.
This recommendation was made because the contributions
transferred by the Clinton Committee to the GELAC and the
contributions that were retained by the primary committee and
submitted for matching were indistinguishable in every way:
they wvere solicited by the same mailing, mailed to the same
address, made payable to the same committee and received at the
same time. This motion recognized that if some of these
contributions were not designated for the prisary, then none |
were. Accordingly, the Committee would have had to make a
repayment of the amount that was mismatched with public funds.
Incredibly, this motion also failed on a 3-3 partisan split.

21037



£ o

Statement ©of Reasons Page 7
Clinton for President Committee

by Commissioner Joan D. Alkens

Cormissioner Lee Ann £lliott and

Commigsioner Trevor Potter

And s0 the Committee has it both ways. Contributions the
Committee received after the convention were concidered primary
contributions that were matched with public funds used to pay -
primary debts, while other comtributions slso received after the
convention from the same sclicitations vere considered
undesignsted or redesignated to the GELAC -~ all at the whim of
the Committee.

We see no legal or logical way that these post convention
contributions can be both matchable primary contributions and at
the Committee’s discretion also be undesignated contributions
to the GELAC. Such a scheme allowed the Clinton Committee %o
manipulate its cash balance and debts to receive public money
to which it was not entitled. 1In its 19 year history, the
Commission has never tolerated such a result. The Commigsion’s
failure to demand repayment of this public money is inconsistent
with Commiseion precedent and squarely at odds with the plain
language of the statute and regulations, {s arbitrary and

-capricous, and contrary ¢to law. Failure to approve either of

the two motions completely undermines the integrity of the
Presidential Public Funding system and will place this agency in

an untenable position in trying to enforce the law in future
elections.

ITI. The Clinton Committee’s Real Entitlement to Public Money.

In their Statement of Reasons, Commissioners McGarry,
McDonald and Thomas make the extraordinary statement that their
votes to block repayment actually "furthers the public financing
concept® {emphasis in original) because it pumps more taxpayer
money into the Clinton campaign than the rules allow. Their
argument is that if public financing is good, then more public
financing must be better. This philcsophy., of course, turns
Congress’ limited public financing statutes for the primaries
and the Commission’s audit rules upside down: for in every
Presidential audit, until this one, the Commission has sought to
protect taxpayer funds by requiring Committees prove they were
fully entitled to the matching funds they received.
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Commissioner 7Trevor Potter

Page 8

We believe that, at a minimum, Congress should be consulted
before the Commission turns & conditional grant of public funds
into & flat entitlement for maximum financing. Furthermore,
such a drastic change of course shouid be subject te the notice
and comment and other protections of a rulemaking. PFinally, it
is grossly improper to adopt such a free-spending standard for

i only one candidste (the current Pregident of the United States),

o vhile every other campaign in the same cycle . has been held to a

j different and stricter rule. Such 2 singular and capricious

_ result is inappropriate and does not "further” the concept of

. public financing. Instead, it destroys the public’s confidence

O that its money will be audited in a non-partisan manner and the

rules scrupulously followed when it is given to any presidential
campaign.

Sean D Golens e erbren 49, (924
Joan D, Aikens Date
Commissioner

zﬁébéi/fiﬁaf£56§522ﬁ527ﬁuwc. Presnbin 25 ' §¢

Lee Ann Elliott Date
Commissioner

ﬁ.ﬂ Q@ @4 entics 2895
Trevor Potter Date
Chairman
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999 E Street, N.W,
washington, D.C. 20463
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FIRST GENERAL COUNSEL'S REPORT

MUR 4192 e
STA) Andre G. Pineda
Peter Blumberg

COMPLAINANTS: Alan Gottlieb

Michael A. Siegel

Todd Herman

Joseph P. Tartaro

Second Amendment Foundation

Center for the Defense of Free Enterprise
American Political Action Committes

RESPONDENTS : William J. Clinton

Clinton for President Committee, and

J.L., "Skip” Rutherford, as Treasurer

Clinton-Gore ‘92 General Election Compliance Fund,
and J.L. "Skip" Rutherford, as Treasurer

RELEVANT STATUTES/REGULATIONS:

2 U.S.C. § 434(b)(3)(A)

2 U.S.C. §§ 437g(a)(1l) and (S)(B)

26 U.S.C. §§% 9034, 9037 and 9038

26 U.S.C. § 5041

11 C.P.R. § 104.14(2) and (4)

11 C.FP.R. § 110.1(b}(4}(i}-(iii)

11 C.P.R. §§ 111.4(a) and {(d)(1)-(4)

. §5 9003.3(a){(1)(i) and (iii)

11 C.F.R

11 C.F.R. § 9032.1(¢c)

11 ¢c.P.R. § 9034.1

11 C.F.R. §% 9034.5(a}(1) and (2}

11 C.F.R. § 9037

11 C.P.R. § 9038.1

11 Cc.F.R. §§ 9038.2¢(b){i) and (iii}

11 C.F.R., §§ 9038.2{c)(2)=-(4) and 9038.2{h)
FEDERAL AGENCIES CHECKED: None
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I. GENERATION OF MATTER

This matter was generated by a complaint filed by Alan
Gottlieb, Mickael A. Siegel, Todd Berman, Joseph P. Tartaro, the
Second Amendment Foundstion, the Center for the Defense of Free
Enterprice, and the American Political Action Committee (“the
Complainants®) alleging that Pregident William J. Clinton and his
authorized committees for the 1992 presidential election, Clinton
for President and Clinton/Gore °92 General Election Legal and
Compliance Fund (°“the Respondents®), violated the public financing
provisions. Attachment 1.

The Clinton for President Committee (“the Primary Committee®™)
is the authorized coamittee of President Clinton for his campaign
for the Democratic nomination in the 1992 Presidential elections..
The Primary Committee feceived $12,536,135 in public funds for the
puipose of President Clinton seeking the 1992 Democratic Party
nomination. Pursuant to 26 U.S.C. § 5038{(a) and 11 C.F.R.

§ 5038.1(2)(1), the Commission conducted an audit and examination

of the Primary Committee’s receipts, disbursements and qualified

P 94 The Committee registered with the Commission as the Clinton
Exploratory Committee on August 21, 1991. On October 10, 1991,
the Committee filed an amended Statement of Organization to change
its neme to the Clinton for President Committee.
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campaign expenses. On December 27, 1994, the Comamission approved
the Final Audit Report on the Primary Connittee.z/

The Clinton/Gore '92 Committee ("the General Election
Committee™) is the authotized committee of President Clinton and
Vice-President Albert Gore.g/ The General Election Committee
tecelved $55,240,000 in public funds for the purpose of electing
president Clinton and Albert Gore to the coffices of President and
Vvice President, respectively, of the United States. The
Clinton-Gore ‘$2 General Election Compliance Fund ("Compliance
Fund or GELAC®") is the authorized general election legal and
accounting compliance fund for the General Election Committee.d”
Pursuant to 26 U.S5.C. § %007(a) and 1} C.P.R. § 9007.1{a){1}, the
Commission conducted an audit and examination of receipts,
disbursements, and qualified campaign expenses of the General

Election Committee and the Compliance Fund. On December 27, 199¢,

2/ On February 13, 1995, the Commission made a final
determination that President Clinton and the Primary Committee
must repay $1,342,728 to the United States Treasury. On this same
date, the Commission also made a final determination that
President Clinton and the Primary Committee must pay $40,859 to
the United States Treasury for ttale-dated checks. On Januvary 30,
1995, President Clinton and the ®rimary Committee submitted a
$1.383,587 check wade payable to the United States Treasury. This

check represented the full amount owed te the United States
Treasury.

3/ The General Election Committee registered with the Commission
on July 17, 1992.

4/ The Compliance Fund registered with the Commission on May 26,
l1992.

: 219427



the Commisscion approved the Final Audit Report on the General
flection Committee and the Compliance rund.gf
1I. PACTUAL AND LEGAL ANALYSIS

A. Tinal Audit Report

The proposed Final Audit Report on the Primary Committee
presented to the Comaission by the Audit Pivision noted that as of
July 1S, 1992, the candidate’s date of ineligibility, the Primary
Committee had net outstanding ca=mpaign obligations totaling
$7,878,678. Attachment 3 at 95. However, between July 16, 1992
and Septeaber 2, 1992, the Primary Committee received
contributions totaling $5,275,920. 1d. Of this amount, the
Primary Committee transferred $1,419,153 to the Compliance Fund. %/
1d. at 86. The proposed Final Audit Report concluded that the
majority of the transferred contributions were designated for the !

Primary Committee, rather than the General Election Committee,

¥4 On June 1, 1985, the Commission made a3 final determination
that President Clinton and the General Election “ommittee must
repay $84,421 to the United States Treasury. Clinton-Gore °92
Statement of Reasons supporting the Final Repayment Determination.
On this sanme date, the Commission also made a €Iinal determination
that President Clinton and the General Election Committee must pay
$24,640 to the United States Treasury for stale-dated checks. 1d.
On January 30, 199S, President Clinton and the General flection™
Committee submitted & $5109,0861 check made payable te the United

States Treasuiy. This check represented the full amount owed to
the United States Treasury.

&/ The Audit Division did not consider $1,025,404 in private
contributions that were transferred to the Compliance Fund after
September 2, 1992. This is the date that the Avdit Division
calculated as the Committee no longer having net outstanding
campaign obligations. Attachment 3 at 86. Therefore, the

Committee was no longer entitled to matching payments. 11 C.F.R.
§ 9034.1(b).
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becauseé such contributions were solicited, made payable to,
received, deposited, and reported by the Primary Committeenl/ 1d.
at %0.

The Primary Committee received matching fund payments of
$1,431,599, $1,786,327, and $2,825,181 on August 4, 1992,
September 2, 1992 and October 2, 1992, respectively. 1d. at 95,
By transferring $1,419,153 to the Compliance Fund, the Primary
Committee received additional matching fund payments because the
Primary Committee’'s Statement of Net Outstanding Campaign
Obligations ("NOCO Statement®™) continued to show net outstanding
campaign obligations. 3Id. at 87-95. Therefore, the Final Audit
Report presented to the Commission by the Audit pDivision concluded
that the Primary Committee received $3,440,349 [($5,275,920 «
$1,431,599 + $1,786,327 + $2,825,181) - $7,878,678) in excess of (
the candidate’s entitlement.

The proposed Final Audit Report reconmended that the

Commission make an initial determination that the Committee repay

1/ The Final Audit Report noted that the Primary Committee’s
final matching fund submission contained contributions deposited
through August 5, 1992. Attachment 3 at S1. The Primary
Committee transferred monies to the Compliance Fund from
contributions that were deposited on or after August 6, 19%2. 1d.
Therefore, the Audit Division sampled contributions from the final
matching fund submission and compared them with those
contributions that were designated as Compliance Fund
contributions to determine whether these contribution checks had
different payee or election designation information. 1d. The
Audit Division noted no difference. 1d.
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$3,440,349 to the United States Tzeasury.g/ A motion supporting
the Audit Division's recommendation failed by & three to three
vote. I1d. The Commission cannot take any action under the
Presidential Primary Matching Payment Account Act unless it has
the affirmative vote of 4 members.g/ 2 U.S.C. § 437c(e).
Therefore, the Commission was unable to make an initial

determination that the Committee repay $3,440,349 [{$5,275,920 +

61,431,599 + $1,786,327 + $2,825,181) - $7,878,678] to the United

[ States Treasury for receiving funds in excess of its
I3 ,

53 entitlement.

E

e B. Complajint and Response

The Complainants assert that "President Clinton engaged in a
= scheme to enhance the resources available for the promotion of his
| candidacy in the 1992 general election” and that the Primary
Committee "manipulated its post-convention cash balance and debts
in order to receive public matching funds to which [President]

Clinton was not entitled and were used in the general election by

the {Compliance Fund}." Attachment 1 at 3. The Complainants

8/ During the Commission’s consideration of the proposed Final
Audit Report, the Commission decreased the amount of non-qualified
campaign expenses for the primary that was paid to benefit the
general election. Attachment 3 at 68. This results in & $424,602
increase in the Committee‘'s matching fund entitlement and a
corresponding decrease in the recommended repayment. Attachment 3
at 95. Therefore, the adjusted repayment amount recommended by

the Audit Division would have been $3,015,747 {($3,440,349 -
$424,602).

8/ A second motion to consider all post date of ineligibility
contributions unmatchable unless specifically designated for the

primary election also failed by 2 three to three vote. Attachment
3 at 96.
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contend that the Respondents' actions violated 26 U.S5.C. §§ 9034
and 9037 and 11 C.F.R. § 9003.3(a)(1)(1ii}(A) and (D). The
Complainants raise three points in support of their allegations.

First, the Complainants contend that between July 16, 1992

and October 2, 1992, the Primary Committee submitted matching fund
requests for over $6 million, which it asserts were granted by the
Commission based on the accuracy of the Committee’s NOCO
Statement. Id. The Complainants claim that the Primary Committee
deposited private contributions in excess of $5.8 million between
July 16, 1992 and October 2, 19%92. 1Id. at 5. However, the
Complainants allege that the Primary Committee transferred $2.4
million of these contributions to the Compliance Fund rather than
applying these contributions to reduce the debts remaining after
the candidate's date of ineligibility. Id.

Second, the Complainants claim that the Primary Committee
received funds which it was not entitled to receive. By
transferring such monies to the Compliance Fund, the Complainants
state this action "had the effect of skewing the . . . 'NOCO’
which is the basis for receiving public funds to retire the
{primary] campaign debt.” 1d. at 5. The Complainants argque that
the “"respondent’s actions to inflate the NOCO by divert[ing] post
convention contributions from use in retiring primary election
debt in order to receive close to $3 million in public funds to
which Clinton was not entitled violates the Presidential Matching

Funds Act, 26 U.S.C. section[s]} 9034 and 9037 and are an illegal
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violation of 11 C.F.R. section(s) %003.3(a)(1)(i44)(A) and (D)."
1d.

Thirzd, the Complainants contend that the Primary Committee
violated the public financing provisions by having certain
contributions matched after the date of ineligibility that should
not have been matched. The Complainants note that the
contributions transferred to the GELAC were received by the
Primary Committee in response to primary solicitations. 1d. at
5-6. The Complainants assert that these contributions are similar
to the contributions that were submitted for matching by the
Prinmary Committee after the date of ineligibility. 1d.

Therefore, the Complainants argue that if the contributions
transferred to the GELAC were not designated for the Primary
Committee (but actually intended for the GELAC), then similarly
designated contributions received after the date of ineligibility
should not have been matched for public funds. Id. Thus, the
Complainants contend that "the act of making‘a submission for
matching funds based upon non-matchable contributions is a
violation of 26 U.S.C. section{s] 9034 and 9037." 1d. at 6.

The Complainants contend that because "the respondents
committed knowing and willful violations of the Presidential
Primary Matching Payment Account Act, the Commission should impose
pursuant to 2 U.S$.C., § 437g(a){5)(B) a-penalty in an amount egual
to 200% of the contributions and expenditures in violation or $5.8

million." 1Id. at 7.

-
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The Respondents assert that the Commission should dismies the
complaint because it falls to “‘describe a violation of a statute
ot regulations’ as required under 11 C.F.R. § 111.4(d)(3)."
Attachment 2 at 1. The Respondents claim that the receipt of
funds in excess of a candidate’s entitlement is & repayment matter
rather than a violation of the Federal Election Campaign Act of
1971, as amended, ("FECA") or the Presidential Primary Matching
Payment Account Act. I1d. at 1-4. The Respondents argue that the
Commission did not make 2 repayment determination on this matter
in the audit and repayment context and that "a retroactive finding
of receipt of funds in excess of entitlement has never been
treated as 2 violation of anything and {they] fail to see what
provision would be violated.” 1d. at 4. The Respondents assert
that "while there are certainly some Title 26 repayment matters
that may alsoc be the subject of a Title 2 enforcement action, this
is not such a case . . . There was no excessive spending {by the
Committee), nor was there any excessive contribution received [by
the Committee]." 1d.

The Respondents contend that the complainants are estopped
from pursuing their complaint based on res judicata and collateral
estoppel principles. 1d. Specifically, the Reipondents claim
that because the complaint arises from the Commission’s repayment
matters, the Commission has already addressed these matters in the
audit and repayment context. 1d. Therefore, the Respondents
assert that because no repayment was due to the United States

Treasury stemming from the receipt of public funds in excess of
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{ts entitlement, no violation of this provision could have
occurred. 1Id.

Finally, the Respondents argue that the transfer of
$2,444,557 £rom the Primary Committee to the GELAC was a
permissible and proper transfer because the contributions were
intended for the GELAC. 1Id. at 5. Specifically, the Respondents
agssert that these contributions “were undesignated in accordance
with 11 C.F.R. § 110.,1(b}(2) and, therefore, were intended for the
next election.® 1Id. The Respondents further assert that the
contributions in question were not received in response to primary
gsolicitations, and that contributions transferred to GELAC were
distinguishable from those submitted for matching. Id. at 1. The
Respondents assert that even though its vendor processed these
contributions as "redesignations,® such contributions were not
"redesignations.” 1d. at 7.

C. Legal Pramework

Every candidate who has been notified by the Commission that
he or she has successfully satisfied eligibility and certification
requirements is entitled to receive payments under 26 U.S.C.

§ 9037 and 11 C.F.R, § 9037. 26 U.,S.C. § 9034(a) and 11 C.F.R.
§ 9034.1(a). During the candidate's period of eligibility, the
candidate is entitled to receive public funds to the extent that

he or she receives matchable centributions.lg/ 1} C.F.R.

10/ The total amount of payments to which a candidate is entitlec

to receive shall not exceed 50 percent of the expenditure
limitation applicable under 2 U.5.C. § 441a{b)(1)(A). 26 U.S.C.
§ 9034(b) and 11 C.F.R. § 9034.1(4d).



oill-

§ 9034.1(a). However, after the candidate’s date of eligibility,
the candidate is only entitled to public funds for matchable
contributions if on the date of ineligibility, the candidate has
net ovutstanding campaign obligations.ll/ 11 C.F.R. § 9034.1(b).
Net ocutstanding campaign obligations are the diffeience between
the total of 21l outstanding obligations for qualified campaign
expenses as of the candidate’s date of ineligibility plus
estimated necessary winding down coste, less cash on hand as of
the close of business on the last day of eligibility, including
all contributions dated on or before that date whether or not
submitted for matching. 11 C.F.R. § 9034.5(a)(1) and (2).

Within 15 days after the candidate’s date of ineligibility,
the candidate shall submit a NOCO Statement. 11 C.F.R.
§ 9034.5(a). The NOCO Statement will reflect the candidate’s
financial status as of the date of ineligibility and it will show
whether the candidate has net outstanding campaign obligations.
Explanation and Justification for Regulations on Presidential
Primary Matching Funds, 46 Fed. Reg. 5229 (Feb, 4, 1983},

Each treasurer of a political committee shall file reports of
receipts and disbursements and sign such reports. 2 U.S.C.
§ 434(a)(1). Each individual having the responsibility to file a
reguired report or statement shall also sign the original report
or statement. 11 C.F.R. § 104.14(a). Each treasurer of a
11/ A candidate must repay the amount of public funds that are
received in excess of the amount needed to satisfy the net

outstanding campaign obligations. 26 U.S.C. § 9038(b)(1) and
11 C.F.R. § 9038.2(b)(1)(i).
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political committee, and any other person required to flle any
teport or statement under the Commission’s regulations and under
the Act shall be personally responsible for the timely and
complete filing of the report or statement and for the accuracy of
any information or statement contained in it. 11 C.P.R.

¢ 104.14(d). Such reports and statements include NOCO
Statements.éz/ Explanation and Justification for Regulations on
Presidential Primary Matching Funds, 52 Fed. Req. 20670 (June 3,
1987).

In order to be eligible to receive public funds for the
general election, a major party candidate must certify to the
Commission that he or she will not accept private contributions teo
defray qualified campaign expenses. 26 U.S.C. § 9003(b)(2).
However, a major party candidate may establish a legal and
accounting compliance fund and accept private contributions into
the fund if such contributions are received and disbursed in
accordance with 11 C.F.R. § 9003.3. 11 C.F.R. § 9003.3(a)(1)(i).
Pursuant to 11 C.F.R. § 9003.3(a)(1)(ii), private contributions
received during the matching payment period that are remaining in

the primary committee’s accounts, which are in excess of any

12/ The Notice o.. Proposed Rulemaking for revisions to the
public financing regulations "included a sentence in
paragraph (a) of Isecticon 9034.5) requiring treasurers to
sign all statements of net outstanding campaign obligations
("NOCO Statements"). This sentence was removed from the
final requlations as unnecessary since treasurers are
required to sign all reports and statements filed with the
Commission under 11 C.F.R. § 104.14." 52 Fed. Regqg. 20670
(June 3, 1987). Therefore, NOCO Statements a&re included as
reports and statements which a treasurer must sign.
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amount needed to pay primary expenses of repay the Presidential
Primary Matching Payment Account, may be transferred to the legal
and accounting compliance fund without regard to contribution

I;m:tatxons.wél However, contributions that are made after the
beginning of the expenditure report period and are designated for
the primary, but which exceed the contribution limitation for the
primary, may be transferred to or deposited in the legal and

accounting compliance fund if the candidate obtains the

contributor’s redesignation in accordance with 11 C.F.R. § 110.1.—5

11 C.F.R. § 9003.3(a)(1l)(iii). Pursuant to 11 C.F.R.

§ 110.1(b){4)(i)-(iii), a contribution shall be considered to be
designated in writing for a particular election if: (1) the
contribution is made by check, money order, or other negotiable

instrunent which clearly indicates the particular election with

respect to which the contribution is made; (2) the contribution is

accompanied by a writing, signed by the contributor, which clearly
indicates the particular election with respect to which the
contribution is made; or (3) the contribution is redesignated in

accordance with 11 C.F.R., § 110 .1(b}(5).

13/ The nmatching payment period for candidates seeking the
nomination of a party which nomisates its Presidential candidate
at a national convention begins "January 1 of the calendar year in
which a Presidential general election is held”™ and it ends “"the
date on which the party nomina*tes its candidate.® 11 C.P.R,

§ S032.6.

14/ In the case of a major party candidate, the expenditure
report period begins on September 1 before the general election
or the date major party chooses its nominee and the period ends
30 days after the general election. 11 C.F.R. § 9002.12(a).
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conttibutions that do not exceed ths contributer's limit for
the primary may be redesignated and deposited in 8 legal and
accounting compliance fund only if: (1) the contributions
represent funds in excess of any amount needed to pay remaining
primary expenses; (2) the redegsignations are received within 60
days of the treasurer’s receipt of the contributions; (3) the
requirements of redesignations rules have been satisfied; and (4)
the contributions have not been submitted for matching. 11 C.r.R.
§ 9003.3{a)(1)(iii)(A)-(D).
D. Discussion
The Complainants contend that the Respondents violated the
public financing provisions by: (1) transferring funds to the
GELAC when primary debts were remaining and (2) receiving funds in
excess of entitlement after the candidate’s date of ineligibility;
or (3) submitting matching contributions to the Commission after
the candidate’s date of ineligibility that should not have been
matched. The Office of General Counsel agrees with the
Complainants’ first point. However, the Complainants’ second
point stems from the passive acceptance of public funds after the
date of ineligibility. The third point is merely an alternative
to the second point which assumes that the priva.e contributions
received after the date of ineligibility were not designated for
the Primary Committee. This Office believes that the focus of
this enforcement action should be on the affirmative act of

submitting 2 misleading NOCO Statement of the Commission.
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As of July 15, 1992, the candidate’s date of ineligibility,
the Primary Committee had a deficit of $8,303,280. Attachment 3
at 96. Therefore, the Primary Committee was reguited to pay its
primary expenses before it could transfer or redesignate any
private contributions to the Compliance Fund. 13/ 1) C.F.R.
§§ 9003.3(a)(1)¢{iii); see also, 11 C.F.R. § 9034.1(b). The
transfer of $1,419,153 from the Primary Committee to the
Compliance Fund was not in accordance with 11 C.F.R.
§ 9003.3(A¥(1)(iii) because such contributions were primary
contributions which the Primary Committee should have applied
towards the reduction of its primary expenses. The Respondents
claim that the transfer was permissible. The Respondents contend
that the contributions were originally intended for the Compliance
Fund, and, therefore, the Primary Committee was not required to
satisfy its primary debts before the funds were provided to the
Compliance Fund.

The determination of whether a contribution is designated fo:
a particular election turns on the contributor’s donative intent.
See Advisory Opinion {("AOC") 1990-30. 1In this office’s view, the
$1,419,153 in contributions transferred to the Compliance Fund by
the Primary Committee were contributions designated to the Pri.aary
election since they were made payable to "Clinton for President”
or a similar entity, and were solicited, received, deposited and
15/ Pursuant to 11 C.F.R. § 9002.12(a), the expenditure report
period for President Clinton began on July 15, 1992, the date he

was nominated as the 1992 Democratic Party nominee for the Office
of President of the United States.
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reported by the Primary Committes when it had net outstanding
campaign obligations. Attachment 3 at $0; see also, 11 C.P.R.
§ 110.1(b)(4)(41). Purther, the Audit Divigion sampled
contributions from the Primary Conmittee’s final matching fund
submission with those contributions that were designated as
Compliance Fund contributions to determine whether these
contribution checks had different payee or election designation
information. Attachment 3 at 91, No difference was noted.lg/ I1d.
Therefore, it is the view of this office that the contribution
checks demonstrate that the contributors intended to give the
contributions to the Primary Committee. Thus, the Office of
General Counsel recommends that the Commi#sion find reason to
believe that the Clinton for President Committee, its treasurer,
J.L. "Skip"™ Rutherford, William J. Clinton, the Clinton-Gore ‘92 .
General Election Compliance Fund, and J.L. "Skip® Rutherford, as

Treasurey, violated 11 C.F.R. § 90083.3{(al(1}).

The Primary Committee cannot apply the GELAC transfer and
designation rules in a manner that will allow it to arbitrarily

claim that certain contributions are matchable primary

17/

contributions=—' and reverse its position to increase its

16/ Although the Respondents contend that "the {ajuditors’
contention that the funds transferred to GELAC are
indistinguishable from those funds submitted for matching from
July 17 to August S is factually inaccurate,™ they provide no
basis for this assertion. See Attachment 2, note 1.

17/ The Respondents assert that "only those contributions
received after the debt which specifically have "primary® or

"primary debt® written on the check . . . should be treated as
primary contributions." Attachment 2 at 6. Contrary to these
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entitlement to public funds by claiming that similarly designated
contributions are intended for the ceLac. 18/ By transferring
$1,419,153 to the Compliance Fund rather than applying private
contributions towards its remaining primary expenses, the Primary
Committee teceived $3,015,747 [($5,275,920 « $1,431,599 «
$1,786,327 + $2,825,181) - $8,303,280]) in matching funds that it
was not entitled to receive. Attachment 3 at 87-96.

The Primary Committee received these public funds only

because its NOCO Statements reflected net outstanding campaign
obligations. Attachment 4, see also, 11 C.F.R. § 9034.1(b).

Therefore, the Primary Committee, its Treasurer, and the candidate

had a duty to submit NOCO Statements that accurately reflected the

Committee’s outstanding obligations and assets.lﬁ/ See 11 C.F.R.

¢ 104.14(d). The duty to submit NOCO Statements that are as

{Footnote 17 continued from previous page)

assertions, 11 C.F,R. § 110.1(b){4)(i) does not reguire the words
"primary” or “primary debt™ to appear on a check for such a
contribution to be designated for a primary election.

18/ The Respondents assert that a reason to believe finding by
the Commissior. would result in disparate treatment of incumbents
and challengers. Attachment 2 at 8. Specifically, the
Respondents assert that "because incumbents often use a similar
name for both primary committees and GELAC committees, checks made
payable to thean often have identical names . . . this gives them a
great deal of discretion as to how to attribute contributions.”
1d. Although this Office recognizes that incumbent office holders
often have similar names for their primary and GELAC committees,
nothing prohibits challengers from doing the same.

19/ Pursuant to 11 C.F.R. § 9034.5(a), the candidate and
committee are reguired to file the NOCO Statement. See 11 C.F.R.
§ 9032.1(c). The treasurer also has a duty to file the NoOCO
Statement. 11 C.P.R. § 104.14{a}.
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accurate as poscible is important to the public financing systea.
The significance of thie process 1s demonstrated by the fact that
the payment of public funds based on NOCO statements is the only
area of public financing where the Commission may temporarily
suspend the payment of public funds, prior to an audit and
examination, to avoid an ovetpaynent.zg/ 11 C.P.R. § %034.5(g)(1).
The Primary Committee submitted its NOCO Statements

reflecting net outstanding campaign obligations for which it
should have used the private contributions to satisfy. See

11 C.F.R. § 9034.1(b). The private contributions that were
ultimately transferred to the Compliance Fund were avajilable to
the Primary Committee. However, the Primary Committee did not
apply the private contributions to the primary debt andg,

therefore, it submitted NOCO Statements that were an inaccurate |
picture of the candidate’s financial status. Therefore, the
Office of General Counsel recommends that the Commission find
reason to believe that the Clinton for President Committee, and
J.L. "Skip"™ Rutherford, as Treasurer, and William J. Clinton

violated 11 C.F.R. §§ 104.14(d) and 9034.5(a).

The Respondents argue that a candidate’'s receipt of matching
funds in excess of his entitlemeat is a repayment matter that may

not also be the subject of an enforcement action. Hence, the

20/ In other situations where the candidate receives funds in
excess of entitlement, the Commission will have already certified
the funds and will only seek redress after the audit andg
examination has been completed. 11 C.F.R. §§ 9038.2(b){(1)(ii) and
(iv).
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Respondents argue that no enforcement action can be taken against
the Comnittee for the receipt of matching funds which exceed the
amount that a candidate is entitled to receive. See 26 U.S.C,

§ 9038(b){1) and 11 C.F.R. § 9038.2(b)(1). However, the violation
in this matter does not involve the act of receiving the public
funds, but the act of submitting misleading NOCO Statements to the
Commission. Furthermore, the Commission is not precluded from
pursuing an enforcement action arising from violations of the
public financing provisions that require repayments to the United

statesATreasury.él/ Reagan Bush Committee v. FEC, 525 F., Supp.

1330, 1337 (D.D.C. 1981). For example, the Commission may pursue
a Committee for incurring expenses in excess of the state and

overall expenditure limitations. 2 U.S.C. § 44la(bji(1)(A).

21/ Contrary to the Respondent’s assertions, the Commission’s
FTailure to make a repayment determination does not preclude the
Commission from acting upon the complaint based on res judicata
and collateral estoppel principles. See Attachment 2, p. 4. This
Office recognizes the difficulty presented in pursuing this matter
given the outcome in the repayment context. See MUR 3708
(Following a court order, the Commission pursued enforcement
action against committee after the Commission was unable to
approve an advisory opinicn sought by the committee). However,
the Commission failed to reach a decision on th® repayment
recommendation on a 3-3 vote. Thus, there is no binding
determination that would preclude a Commission decision in this
matter. In any event, the repayment process and enforcement
process involve separate and distinct procedures. Compare

2 U.S.C. § 437qg(a) and 26 U.S.C. § 9038(b); see Reagan Bush
Committee v. FEC, 525 F. Supp. 1330, 1337 (D.D.C. 1981).
Therefore, by statutory design, a Commission decision to pursue an
enforcement action is not precluded by its decision not to seek a
repayment based upcn the same facts. The analysis in this report
is consistent with the analysis contained in this Office’s
comments on the proposed Final Audit Report for the Committee
which contained the initial repayment determination. See legal
Comments on the Final Audit Report on the Clinton for President
Committee, dated November 3, 1994.

-
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However, exceeding the expenditure limitation i{g also a basis for
repayment. 11 C.F.R. § 9038.3(b){2)(ii}(A). Az long as the
public financing provision is similar to the act of exceeding the
expenditure limitation, the Commission may pursue an enforcerent
action for apparent violations of the provision. The reqguirements
that the Committee incur expenses within a limitation and submit
accurate NOCO Statements are similar in that théy both place an
affirmative duty on the Committee.

1I1I. Discusgion of Conciliation and Civil Penalty

21059
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RECOMMENDATIONS

1. Find reason to believe that the Clinton for President
Committee, and J.L. "Skip"™ Rutherford, as treasurer, the
Clinton~Gore '92 General Election Compliance Furd, and
J.L. "Skip"” Rutherford, as treasurer, and William J,
Clinten violated 11 C.F.R. § 9003.3(a)(1);

2. Find reason to believe that the Clinton for President
Conmittee, and J.L. "Skip™ Rutherford, as treasurer, and
William J. Clinton violated 11 C.F.R. §§ 104.14(d) and
9034.5(a);

3. Enter into conciliation with the Clinton for President
Conmittee, and J.L. "Skip®™ Rutherford, as treasurer, the
Clinton-Gore ‘92 General Election Compliance Fund, and
J.L. "Skip™ Rutherford, as treasurezr, and William J.
Clinton prior to a finding of probable cause to believe;

4. Approve the attached proposed Conciliation Agreement;
Approve the appropriate letters,

’7/ x)/ 5

Date

awrence M.
General Counsel

Attachments:

. Complaint dated March §, 1995

Respondents’ response to complaint dated April 24, 199%
. Final Audit Report on Clinton for President Committee
approved by the Commission on December 27, 1995
Primary Committee NOCO submissions

. Proposed Conciliation Agreement for President Clinton
and the Clinton for President Committee

Proposed Conciliation Agreement for Clinton-Gore ‘92
General Election Compliance Fund

Proposed Factual and Legal Analysis for President
Clinton, the Clinton for President Committee

. Proposed Factual and Legal Analysis for the
Clinton-Gore ‘92 General Election Compliance Fund

Wt

o =~ N VoL
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Clinton for President Committee

J.L. "Skip" Rutherford, as Treasurer
Clinton-Gore '92 General Election
Compliance Fund )

J.L. "Skip*® Rutherford, as Treasurer

)
)
William J. Clinton )
)
)

STATEMENT OF REASONS

Commissioner Joan D. Aikens
Commissioner Lee Ann Elliott
Commissioner Trevor Potter

On August 15, 1995, the Commission declined by a vote
of 3-3 to £ind reason to believe that the Clinton for
President Committee, and J.L. "Skip®" Rutherford, as
treasurer, the Clinton-Gore '92 General Election
Compliance Fund, and J.L. *Skip" Rutherford, as treasurer,
and William J. Clinton violated 11 C.F.R. § 9003.3{(a)(1).
The Commission also declined by a vote of 3-3 to find
reason to believe that the Clinton for President
Committee, and J.L. "Skip® Rutherford, as treasurer, and
William J. Clinton violated 11 C.F.R. §§ 104.14(d) and
9034.5{(a). These violatiocns involve improper transfer of
contributions from the Primary Committee to the Compliance
Fund, and the submission of misleading Statement of Net
Outstanding Campaign Obligations ("NOCO Statements*)
inaccurately reflecting the Commi:tee's outstanding
cbligations.

By way of background, on December 15, 1994, the
Commission considered almost identical issues with regard
to the proposed Final aAudit Report on the Primary
Committee. In that Report, the Audit Division noted that
as of July 15, 1992, the candidate's date of
ineligibility, the Primary Committee had net outstanding

21061
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Statement cnienaons
MUR 4192 _
Commissioners Aikens, Elliott, Potter

Page 2

campaign obligations totaling $7,878,678. Between

July 16, 1992 and September 2, 1292, the Primary Committee
received contributions totaling $5,275,920, and
transferred $1,419,153 of this amount to the Compliance
Fund. The Primary Committee received matching fund
payments of $1,431,59%, $1,786,327, and $2,825,1B1, on
August 4, 1992, September 2, 1952 and October 2, 19892,
respectively. Therefore, the Report concluded that the
Primary Committee received $3,440,349 [(S5,275,920 +
51,431,599 + $1,786,327 + $2,825,181) - $7,878,678]) in
excess of the candidate's entitlement, and recommended
that the Commission make an initial detexrmination that the
Committee repay $3,440,349 to the United States Treasury.

A motion supporting the Audit Division's
recommendation for the Final Audit Report failed by a 3-3
vote. A second motion to consider all post date of
ineligibility contributions unmatchable unless
specifically designated for the primary election also
failed by a 3-3 vote. Timely Statements of Reasons were
written by beth the declining and supporting Commissioners
addressing the reasons for the vote.

Because the recommendations at the enforcement phase
upon which the Commission split 3-3 are virtually
identical to the recommendation in the proposed Final
Audit Report that the Commission split 3-3, we hereby
adopt the Statement of Reasons we wrote concerning the
proposed Final Audit Report. That Statement of Reasons
was signed by the undersigned Commissioners on
December 29, 1984, and is found at Attachment A. The
Statement of Reasons written by the declining
Commissioners concerning the proposed Final Auwdit Report
is dated December 16, 1994, and is found at Attachment B
because it is referred to in our Statement of Reasons in
Attachment A.

9-20- 95 TJoor V. (Rbcr s

Date Joan D. Aikens
Commissioner

9-19~ G5 @OW

Date Lee Elliott
Commissioner

9-13-15 LAl
Date Trevor Potterxr
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VOLUME XV, NO. 24

December 28, 1954

Post-election
reports point
to new records

Congressional candidates raised
$89.5 million and spent $139.3 mil-
lion during the final days leading up
to and beyond the November 8 gen-
eral election, according vo the Federal
Election Commission’s tabulation of
post-clection disclosure reports.

The reports submitted by ali can-
didates covered financial activity dur-
ing a period that began 20 days before
and ended 20 days after the election
which put Republicans in contro) of
the House and Senate.

As of November 28, the general
clection candidates had spent a toral
of $589.5 million. This representedan

{Continsed on Page 5)

Treasury!

Clinton’s campgn haul is $3.4 million;
FEC Democrats drive getaway car

By Edward Zuckerman
Editor & Publisher

Demonstrating loyalty to their party, the Federal Election
Commission's Democratic members recently prevented the agency from
demanding a $3.4 million refund of taxpayers’ money by the committee
that managed Bill Clinton's campaign for their party’s 1992 presidential
nomination.

Their votes to reject an andit staff recommendation, which was offset by
Republican votesthat favored it, resulted in a partisan 3-3 deadlock thatappeared
to defuse a potentially explosive political headache for President Clinton.

“We've never allowed this to happen,” Republican Commissioner Joan
Aikens said, referring to a manipulation of campaign revenues that have
triggered past FEC demands from previous presidential candidates,

Her remark brought a veiled retort. “A lot of decisions that have come out

(Continsed on Page 3)
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December 28, 1954

e Political Finance & Lobby Reporter @

FEC deadlock erases
potential $3.4 million
payment from Clinton

(From Pazge 1)

of here have gone beyond me...I'll be
happy to supply a list," Democrat
Danny Lee McDonald said.

Had the recommendation been
approved when the Commission fin-
ished reviewing the audit of Clinton's
nomination and presidential cam-
paigns at its December 15 meeting, it
would have resulted in the biggen
repayment demand since the presi-
dential financing program started in
1976.

The Commission approved other
audit findings, resulting in 2pproxi-
mately $500,000 worth of repayments
by the committees that ran Clinton’s
nomination and general election cam-

pagas.

Altogether, the Clinton for Presi-
dent Committee collected $12,536,135
from the U.S. Treasury to defray its
primary election, conventionand post-
campaign “winding down” costs.

After examining the committee’s
records of an estimated 241,000 con-
tributions and 29,000 disbursements,
the FEC's auditors concluded that al-
most one-fourth of the amount pro-
vided by taxpayers shouldn't have been
collected.

As they explained in one section of
their voluminous report, Clinton's
campaign continued 10 receive a tos-
rential cutpouring of contributions
after he captured the nomination at
the Democratic national convention
in New York City.

Most of these post-nomination con-
tributtons, totalling $5,863,410 in all,
along with another batch of just-un-
der-the-wire pre-nomination gifts,
were submitted tothe government for
matching fund paymeats. In all,
Clinton’s nomination campaign com-
mittee reccived $6,043,107 in three
post-convention installments from the
U.S. Treasury.

Clinton's committee bad net out-
standing debis totalling $7,588,7%94
when his campaiga for the nomina-

The FEC rulebook:

§9034.1 Candidate entitlements

(2) A candidate who has been notified by the Commission that he or she has
successfully sadsfied eligibllity and certification requirements ks entitled to
recelve payments In an amount equai to the amount, of each matchable
cam;palgn conuibuﬂon mcetved by the undidate, excen: that a candidate

(b} If on the date of ineligibllity a candidate has net outstanding campaign
obligations , that candidate may continue to receive matching payments
for matchable conuibutions recelved and deposited on or before Decem-
ber 31 of the Pruldenﬁal e!ectkm year, nmmm

tion came to a successful conclusion,
the FEC's auditors determined.
Under law and the FEC's regula-
tions, Clinton’s committee was re-
quired to use its post-convention con-
tributions to extinguish its debts. Had
the regulations been followed, the
committee would have used its post-
convention contributions to reduce
its debt by $5.8 million...and the com-
mittee would have been eligible 1o

collect another $1.7 million to pay its
remaining debts and another $900,000
to cover its post-convention “winding
down" costs.

However, after submitting most of
the post-convention contributions to
the federal government for matching
payments, Clinton’s campaign man-
agers shunted $2.4 million into a spe-
cial holding account. Instead of using

{Continued on Page 4)

Taxpayers won't pay for sex case settiement

While the question might be dealt with later, the Federal Election
Commission has decided for the time being that 2 presidential campaign
commirtee’s payment to settle a sexual harassment complaint is not an
appropriate use of taxpayer’s money.

So, the FEC ordered Bill Clinton’s primary election committee to
refund the taxpayer-funded portion of a $37,500 payment that was made
for that purpose. Since he collecttd 25.8% of his total primary campaign
funds from the U.S. Treasury, the repayment works out to abour $9,675.

Because federal law requires that campaign contributions bz used only
for election-related purposes, it could be a subject in 2 potential enforce-
ment action.

Clinton's campaign did all it could to keep the affair confidential. But
a check made payable 10 an escrow agent with the notation “settlement”
drew an FEC auditor's curiosity.

Campaign lawyer Lyn Utrecht confirmed to the Wall Street Josurnal that
the payment was to settle an “employee-related dispute,” adding that a
confidentiality agreement prevented her from providing further details.

The Wall Street Josrnal nonetheless reported that the payment settled
a sexual harassment charge that an unidentified female campaign worker
brought against David Watkins, the campaign's chief of administration.

Watkins held a similar post in the White House until last summer when
he was forced to leave following his much-publicized use of a military
helicopter for transportation to 2 golf outing. Watkins is presently
employed by Callaway Golf Co. which manufactures the popular “Big
Bertha” golf clubs.
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FEC finishes Clinton campaign audits
without asking $3.4 million repayment

(From Page 3)

the money 10 pay primary election
debts, the committes asked contribu-
tors to redesignate their gifts so the
money could be deposited into yet
anotheraccount that weuld be usedto
pay for legal and accounting services.

Such contnbution redesignations
are permitted by FEC regulations, but
only after 2 committee extinguishes
its debts.

To do otherwise, 2n FEC auditor
explained, *would enable campaigns
to maximize their federal entitlement
at the expense of taxpayers.”

The Commission’s Democratic
members defended the redesignations,
saying most of the contributionsdidn't
specify they were given for primary
election purposes. Under the law, they
said, when a contribution is received
for an election that has been con-

cluded, the gift is presumed to have
been made for the next election. But
in this case, because Clinton accepted
$55.5 million in taxpayer funds to
finance his entire general election un-
der an agreement that precluded the
acceptance of any private contribu-
tions, there was no place 1o deposit
the post-election contributions other
than the Clinton/Gore '92 General
Election Compliance Fund, they ar-
gued.

But the Commission’s Republicans
disagreed.

The post-election contributions,
Mrs. Aikens said, were “solicited by
Clinton's primary campaign commit-
tee, were made out to the primary
committee and were deposited by the
primary committee...to conclude they
weren't designated for the primary
campaign ruas counter to the regula-

uons’ definitions.” .

“What happens next?” she asked f¢
afterthe audit staff’s recommendation §
was stalled by the partisan deadlock. §

Audu staff director Robert]. Costa |
was facing a dilemma. As he noted, §
three Republicans agreed the contri-
butions were primary election gifis |
that should have been used to pay &

debts...and three Democrats contend §i

the money was legally redesignated
for Clinton’s compliance fund.

“Werethe contributions matchable |
or not?” Costa asked.

If it was legal for Clinton's cam-
paign managers to redesignate the con-
tributions for use by 2 compliance
fund, then wouldn't it follow that
they were not primary election gifts?
And, if that was the case, wouldn‘tit
also follow that those gifts—$2.4 mil-
lion in all—shouldn’t have been eli-
gible for matching fund payments?

But another partisan deadlock pre-
vented the Commission from answer-
ing those questions, too.
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‘Arbitrary & capricious’

FEC Republicans' statement on Clinton
audit is a plea for legal intervention

By Edward Zuckerman
Editor & Publisher

After a partisan deadlock prevenited the Federal Election Commission
fror demanding a $3.4 million refund of taxpayers’ money that its scaff
auditors said should never have been paid zo Bill Cliaton’s presidenual
campaign, the ageney’s three Republican members co-authored an ex-
traordinary declaration.

In a2 “statement of reasons® they signed on December 29, the GOP commis-
sioners decried their Democratic colleagues’ action was “arbitrary, capricious
and contrary to law.” These were carefully chosen words. They are the same
ones that prescribe the standard used by federal judges to measure the legality of
FEC enforcement actions.

Their underlying intent was obvious: they want someone to haul their
agency into court and let 2 panel of federal circuit court judges, if they agree the
action was “arbitrary, capricious and contrary to law,” order the FEC to
recvaluate its decision.

Under the Presidential Primary Matching Paymcnt Account Act, the FEC's
action (or non-action) is subject to judicial review, provided a petition is filed
within 30 days at the U.S. Circuit Court of Appeals for the Distriet of Columbia.
The vote to reject the audit staff’s recommendation was taken December 15;
thus, the deadline for seeking judicial review is Saturday, January 14.

(Continued on Page 2)
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FEC deadlock on Clinton audit
{From Page 1)

The issue involves campaign funds which Clinton’s
campaign obtained from the U.S. Treasury after be won
the Democratic party's 1992 presidential nominauon.

Private contributions continued flowing to Clinton’s
campaign after he won the nomination, about 35.8 million,
which should have been used 10 extinguish his campaign’s
debts which stood zround $7.0 million, the FEC auditors
said. Instead, several million dollars were deposited into a
legal and accounting fund, which had the effect of Jeaving
taxpayers 1o pick up a larger share of Clinton's primary
election debts thap should have been the case.

Clinton's campaign managers didn’t invent the strategy
that enabled them 1o stretch their collection of taxpayer
funds. The Commission had seen it before, most recently
in its audits of the 1988 presidential campaigns, and voted
unanimously 10 prevent its reoccurrence by issuing a more
stringent regulation. The FEC's rule, in effect for 1992,
required presidential campaigns to pay their primary elec-
tion debts before any surplus contributions could be trans-
ferred to a compliance fund.

Clinion’s campaign lawyers argued—and the
Commission's three Democratic members agreed—that
the fund transfers were permissible. The transfers involved
contributions that dida't speaify the donor’s intent as to
how the money should be used, they claimed. Since the
donors hadn’t specified how their money was to be used,
the Clinton campaign asked them to designate their
“undesignated” contributions for use by the Clinton/Gore
Compliance Fuad.

The Commission’s three GOP members—Joan Aikens,
Lee Ann Elliont and Trevor Potter—voted to uphold the
FEC's regulation by approving theaudit staff’s key recom-
=endation. But its three Democrats—John Warren
McGarry, Danny Lee McDonald and Scort Thomas—
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balked. At the FEC, four votes are required 1o sustain a
motion.

“The Commussions fallure 1o demand repayment of
this public money is inconsistent with Commission prece-
dent and squarely at odds with the plain language of the
statute and regulations, is arbitrary and capricious, and
contrary to law,” the FEC's three Republicans said in their
“statement of reasons.”

Their statemeat came nearly two weeks after McGarry,
McDonald and Thomas, in their own explanatory state-
ment, said their votes to reject the auditors’ recommenda-
tion was consistent with the agency’s rules. And they
suggested their votes upheld the public'sinterest by provid-
ing taxpayers an even greater opportunity to finance a
larger share of a presidential campaign.

“What is the impact of our approach?” they asked.
*Taxpayer funds, rather than privately raised dollars, are
used to pay primary campaign expenses—a result that
Jurthersthe public financing concept. The funds atissue are
left available 1o the GELAC (General Election Legal &
Accounting & Compliance Fund) to pay for complying
with the many complexities of the law—again a result thar
Jurthersthe public financing concept because it ensures that
candidates continue to opt for public rather than private
financing ®

The GOP commissioners arguad differently: “We see
no legal or logical way that these post-convention contri-
butions can be both matchable primary contributions and
at the Commirtee’s discretion also be undesignated contri-
butions to the (compliance fund). Such a scheme allowed
the Clinton Commitzee 10 manipulate its cash balance and
debts 1o receive public money to which it was not entitied.”

And they continued: *It is grossly improper to adopt
such 2 free-spending standard for only one candidate (the
current President of the United States), while every other
campaign in the same cycle has been held 10 a different and
stricter rule.”
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"Simply stated, Clinton

‘cooked the books’ of his
campaign by diverting
contributions that were
solicited for the primary
election.”

~Alan Gortlieh
See Page 6

FEC audit report is basis

for complaint against Clinton
By £d Zuckerman, Editor & Publisher

President Clinton’s campaign committee should be ordered 10 pay a §5.8
million civil penalty for taking 100 much money from the U.S. Treasury, several
conservative organizations and radio talk show hosts said in a formal complaint
they filed March 6.

The complaint literally hoisted the Federal Election Commission on its own
petard. For evidence of alleged wrongdoing, they merely incorporated the
FEC's own legal and audit st1aff reports on Clinton's taxpayer-funded campaign
for the Democratic party's 1992 presidential nomination.

According to the FEC's professional staff investigations, Clinton's campaign ignored
regulations that were specifically designed 10 prevent campaign commirtees from
continuing to draw primary election funds from the U.S. Treasury after winning their.
Pparty nomisations.

Under the regulation, contributions received after winning the nomination are
supposed to be used for paying primary election debts. But Clinton's campaign, afier
submiting some of its post-nomination gifts for matching funds, transferred the money
into another account that was used for paying legal and accounting expenses.

{Continued on Page 6)
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FEC's audit on Clinton campaign
is grist for formal complaint

{From Page 1)

“Instead of applying these fundsto extinguish 2 campaign debt
in excess of 57 million as required by FEC regulations, the Clinton
committee intentionally and illegally diveried 1n excess of $2.4
million 10 2 legal 2nd accounting fund for the general election.
This scheme enabled the Clintos committee 10 receive $2.9
million in additional matching fundsto which it was not entnled,”
the complaint said.

The complaint was filed by the Second Amendment Founda-
tion, the Center for the Delense of Free Enterprise and the
Amesicas PAC. Joining the complaint were: Michael Sicgel of
Seartle, Wash., a0d Todd Herman of Spokane, Wash., who are
both radio valk show hosts, 2nd Joseph Tantare of Buffalo, N.Y .,
who is the editor of Gun Weck magazine.

Complainant is an independznt spender

Both the Second Amendment Foundation and the Ceater for
the Dcfense of Free Enmterprise are 1ax-<xempt organizations.
American PAC, an FEC registered political commirtee, raised
$304,407 during the 1993-94 elecuon cycle. Jts expendirures,
totalling $167,319, included $57,200 io coatributions to 44 Re-
publican congressional candidates and $15,000 worth of indepen-
dent expenditures to defeat former House Speaker Tom Foley
and former Reps. Jay lnslee and Mike Kraidler, all Washington
Democrars.

Last December, with the Commission’s three Republican

members voting to approve it, the agency’s lawryers and auditors -

recommended that Clinton's campaign be orderedto make 2 §2.9
million repayment to the U.S, Treasury.

Butthe Commission'sthree Democesats refused 1o support the
auditors' recommendation. They knotted the Commission into a
3.3 desdiock and spasred Clintos’s campaige commirtee from
having to make a potentially embarrassing expenditure.

“Arbitrary and capriciows,” the Commission's Republicans
hooted in 2 joint statement that accused their Democratic col-
leagues of puning politics above principle. Their words com-
prised a less-than-subtle plea for outside legal interveation,

In 1 reply “statement of reasons” chat was more brazen chan
explanatory, the Commission’s Democrats said their decision bad
helped advance the concept of taxpayer-funded elections. Allow-
ing Clipton’s campaign 10 collect more money than the FEC's
regulations allowed, they said, had the effect of reducing the
amount of private moaey that would have otberwise been needed
to pay the committee’s lawyers and accountants.

Democrats rejoinder

“What is the impact of our approach?” Democrats Danny Lee
McDonald, Jobn Warrep McGarry and Scott Thomas asked in
their joint suatement. “Taxpayer fupds, rather than privately
raised dollars, arc used 10 pay primary ampaign expentes—a
resultthat furzhersthe public financing concept. The funds at issue
are left available 10 the GELAC (General Election Legal &
Accounting & Compliance) Fund to pay for complying with the
many complexities of the law—again 2 result that furthers the
public financing concept because it easures that candidates con-
tinue to opt for public rather than private financing.”

Under the Presidcatial Primary Matching Payment Account

Ace, all decisions by the FEC are subject to review by the U.S.

21079

Circuit Count of Appeals for the Dinrict of Columbia. provided
2 petititon is filed no later thag 30 days {ollowing the agency's
acuon.

Complaint opens avenue {0 court

Bus the Federal Elecuon Campaign Act’s formal complaint
process, which specifically includes the presidential funding laws,
provides a different avepue that could ultimately bring the matier
before a lederal count. Under the law, the FEC must inventigate
every valid complaint and make 2 determination within 120 days,
A lawsuit requesting judicial review can be filed if the deadline
isn't mer.

When Washington election law antorney Richard Mayberry
filed the complaint for his clients on March 6, he was already
jooking ahead 1o July xnd the expiration of the 120-day period.

“Making 2 submissien for marching funds based upon non-
matchable contributionsiss violation of the Presidential Primary
Maiching Payment Account Act,” Mayberry said io the com-
plaiot.

The maaipulavion of post-oomination contributions to ex-
1end the campaign’s eligibility for taxpayer funds, the complaint
alleged, was a "knowisg and willhul" violation of the Commission's
repulations. Thus, the complaint urged that the Clinton for
Presideat Comminee be ordered to pay a civil penalty that is
200% of the amount of funds involved in the case.

“Simply stated, Cliaton “cookedthe books’ of his campaign by
diverting contributions that were solicited for the primary elec-
tion,” said Alan Gonlieb, who is the executive director of Ameri-
canPAC. ¢n¢
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FEC Demsrun interference for Clinton
By Edward Zuckerman, Editor & Publisher
Copynighe, 1995, Politic! Finaoaxr & Lobby Repsewr

. . . 1 The Federal Election Commission’s three Democrats last month barred the
‘Nothing but innocence 100 agency’s doors against its own Jawyers who wanted to hit President Clinton’s
place, but the perception is not 1992 presidential campaign with what might have been history’s biggest penalty

good.” for violating faderal election law. -
Georgia lobbyist who hired So faz, the FEC's suditors, lawyers and Republican members have agreed Clinton's
pude club dancers for golf trip | campaign should refund at least $3.0 million to the U.S. Treasury. Only the FEC's

with state Jegislators | Democratic members have stood in the way.

~—See Page 10 The latest episede came Augusc 16 when, according 10 documents not yer made
public, FEC general counsel Lawrence Noble recommended approval of a “reason 10
believe” finding that Clioton's camnpaign violated faderal dlection laws. Had it succeeded,
Neble would have opened pegotiations on a conciliation agreement that would have
- {Continued on Page 7}
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_FEC Democrats protect Clinton

‘Fvv;- Page 1)

w required Clinton's campaiga to adwit guit and pay a civd
penalty. _ . . .

-i. Nobletold the Commission that Clinton's campaign received
more than §3.0 millien {rom the ULS. Treasury on the basis of
“misleading” statements about its financial condition. Although
the penaity suggested by Noble was omitted from the documents,
the Commission can demzod civil penalties which equal the
amount involved inthe violation, and double that amouar in cases
where the violation is “willhy and knowing.”

Under federal law, presidential candidates Jose their eligibility
to receive primary matching payments when they wintheir panty
peminations. But, they can continue accepting gifts and matching
funds 10 pay debts left from their nomination campaigns.

Qlinton contibued 10 collect coniributions after nailing down

o his nomination, along with matching funds, by claiming his

i . campaigo had unpaid bills. But the FEC's auditors discovered

later that the campaign bad sufficiest assctsto cover its debus. The

’ . money that should have been used 10 pay those debts had been

- transfesred 10 an account for the general election's legal and

aE accounting expenses.

’ v Under FEC regulations promulgated in 1980, presidential

candidates who must not accept private contributions as a conds-

. tion of recciving taxpayer funds can nonetheless raise pavate gifus
for their so-called GELAC [or General Election Legal, Account.
ing and Compliance) funds.

’ ; ~ Noble's “reason to believe” recommendation was blocked by

| the Commission’s three Democrats~Jobn Warren McGarry

L (who ispresently seeking Clinton's repomination for anoiher six.

N’ “year FEC term), Dagay Lee McDonald and Scont Thomas.

The Commission's August 1éaction duplicziedlast December’s
vote which denied approval of an audit staff recommendation to
demand 2 $3.4 million repayment from Clinton’s catpaigs.

| Embinered by that vote's obvious partisanship, the Commission's

| three Republican memberi—Trevor Ponter, Joan Aikens and Lee

: Aon Elliont—co-signed an angry Jenier that accused their Demo-
| cratic colleagues of "arbitrary and capricicus” behavier.

' Ordinanly, the manter would have ended at that poine. Buta
formal complaint filed lax March 6 by several conservative
groups and radiotalk show bosts brought Noble and hisJegal staff
back into the case. For evidence, they merely stapled a copy of the
FEC audiz division's report to their complaint.

Clinton’s campaign defended itself by arguing no violation
could bave occurred because the Commuission didn’t derpand 2
repayment whea the issue arose during the audit process.

Noble agreed that was 2 valid point. “However,* be said in his
report 1o the Commission, “the violation in this marter does oot
invoive the act of receiving the public fuads, but the act of
submining misleading statements to the Commission.”

Ironically, a new set of presidential funding and GELAC
regulations became cffective oo August 16, the same day the
Commission voted itself into a panisen deadlock that prevented
#t from enforcing qts previous regulations as they applied to
Qlioton's campaign.

--.. Now, the Commission is girding for legal agsanhs on rwo
fronts:

,-\ Je. ® American PAC, the Second Amendment Foundation and

j\ J other conservative groups and talk show bosis 2re preparing a

RN lawsust that will seck judicial review of the FEC's action that

‘ dismissed their complaint; and,

|
\

 The Center for Responsive Politis, 3 Washisgron-based
campaign reform advocacy group, filed a lawsuit Jast Friday
{September 8) that asks the U.S. Ciscuit Court of Appeals fos 1he
Disina of Columbia 10 everturn FEC regulations that allow
taxpayer-funded presidential candidaies 1o rarse private contribu-
tions for their GELAC accounts.

In 1992, Clinton and former President Bush each recerved $55
million in 1axpayer funds to finance their gencral elections aher
promising they wouldn't accept private contributions. Yes,
Clioton 2ad Bush were permitied by FEC rules to raise $11
million more from private sources for their GELAC accounts o
pay for fundraisiag, payroll, overbead and computer expenses
along with their legal 2nd accounting bilis.

The Center asked the FEC to repeal the GELAC rules as an
unwanted “Joophele to the presideatial public fundiog law.” The
FEC published the Ceoter’s rulemnaking petition for comment
and left them untouched in the new rules which took effect
August 16,

Explaining its decision, the FEC sud it "agrees with 1he
commenters who felt that the separsie fund for compliance has
warked well since the GELAC rules were promulgated in 1980.°
It added that repealing the rules would “force presidential cam-
paigns to devote some of their public funds for compliance
expenses, instead of using public monies for campasgn expenses.”

The comments cited by the FEC came from the Democratic
and Republican pational party commirtees, the White House
couasel's office and 2 Clinton campaign lawyer.
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“...every PAC would be
required to set up a system that
would enable each donor to

select which candidates or / Clinton campaign disclosure falls short

of FEC's identification requirement

Presideat Clinton's reelection campaign committee is having an easy
time raising record-setting amounts of contributions, but a hard time
complying with federal disclosure laws.

Federal law requires disclosure of occupation and business affiliation of
donors who contribute $200 or more to a federal officesecker.

But, of those gifts meeting the disclosure threskold, Clinton’s campaign failed
to identify donors whose gifts totalled $2.3 million—roughly 48% of the $5.8
million that the commistes collected through June 30, according to an analysis
by the Center for Responsive Polisics.

political party committees
receive their

money...cvery PAC would be
required to furnish every donor
with a list of the names and
addresses of the authorized
committee of every candidate
Jor federal office.”

-See Page 4

Clinton campaign fails

to disclose many donors

(From Page 1)

Reaching a better disclosure performance isn't impos-
sible, as demonstrated by Sen. Phil Gramm's carupaign
which properly ideatified the donors whose gifts repre-
sented 84% of the comsmitzee's total $8.8 million.

Clipton campaign official Ann Lewis said the Center's
analysis was “outdated” becsuse it didn't review
amended disclosure reports.

“We weren't completely satisfied with the response
we got and, since then, we've gone back and tried 1o G}
in some of those gaps,” Ms. Lewis said, promising that
reports covering the July 1-September 30 period will
achieve “a far higher disclosure level

Under "best efforts™ regulations put into effect last
year by the Federal Election Commission, candidates
are required to make a genuine effort to obtain donor
information agpd file amended reports.

(Continsed on Page 3) &
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“Stmply stated, Clinton
‘cooked the books’ by diverting
contributions solicited for the
primary election. By not using
these funds to retive debr,
Clinton was able to wrongfully
secure millions in additional

public funds.>

—Alan Gottlieb |
Anti-Clinton conservative

-

!

i
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FEC's failure to demand $1.4 million
repayment by Clinten is hit by lawsuit

R Faward “uckarman, Editor 2 Publisher

A lawsuit that challenges the Federal Election Commission’s failure
1o demand a $1.4 million repayment to the U.S. Treasury by President
Clinton’s 1992 presidential campaign was filed October 11 in a federal
court, just a few days after the Commission’s Democrats reieased a
“statement of reasons” 1o explain why they voted to halt further
investigation in the matter.

They are the latest developments in a burgeoning legal quagmire which
essentially boils down to this: Clinton’s campaign has been accused of hiding
some money so it could grab more taxpayer funds and the FEC's Democrats,
who've thus far blocked pursuit by the agency’s auditors and lawyers, are
offended by suggestions that they may have put partisanship above patriotism.

{Conrinsed on Page 4)
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Democrats release ‘statement
of reasons’ for their votes
in Clinton repayment case

(From Page 1)
In separate examinations, the EEC’s auditors and law-

yers have concluded that Clinton's committee transferred

$1.4 million worth of late-arriving contributions into a’

fund for legal and accounting expenses. In so doing,
Clinton's committee was able to coliect extra Treasury
funds to help pay its primary election debts.

FEC regulationsallow presidential candidates to estab-
lish a *General Election Legal and Compliance Fund” (or
GELAC, is2 FECralk) and raise private contribytions for
non-election expenses. Excess primary election contribu-
tions can be transferred to a GELAC Fund, too, but not
until all primary election debts have been extinguished.

So far, the FEC's auditors, lawyers and three Republi-
can members have zgreed, Clinton’s campaign should
repay at least $1.4 million to the Treasury. But the
Commission's three Democrats—Danny Lee McDonald,
John Warren McGarry and Scott Thomas—have voted as
a bloc to deny its auditors’ recommendatjon for repay-
meat and, more recently, its lawyers' recommendation for
further investigation of possible election law violations.

At the FEC, four affirmative votes are required to
approve 2 motion. Thus, the Commission’s three Demo-
crats (justas its three Republicans) have the powertocreate
a deadlock that blocks a motion’s approval.

Alan Gottlieb, a conservative whoseanti-Clinton views
are transparent, filed the complaint when a partisan dead-
lock denied approval of the audit staff's recommendation.
Gortlieb's attorney, Richard Mayberry, filed the lawsuit
after another deadlock prevented the Commission from
approving its legal staff’s call for an investigation.

*Simply stated, Clinton ‘cooked the books’ by divert-
ing contributions solicited for the pnimary election,” said
Gortieb who runs the Second Amendment Foundation,
the Center for Defense of Free Enterprise and American
PAC from his office in Bellvue, Wash.

"By not using these funds to retire debt, Clinton was
able to wrongfully secure millions in additional public
funds...(The net effect was 2 substantial boost in the
amount of campaign resources Clinton/Gore *92 had their
hands on for active electioneering,” he added.

That satne point was rzised by the Commission’s Deto-
crats Jast January when they defended their votes that
blocked the audit staff's recommendatioa for repayment.

Letting Clinton off the hook, they said, “furthers the
public financing concept” because it allowed taxpayers to
payalarger share of Clinton's primary campaign expenses
than would have otherwise beea the case.

-

An angry response followed from the FEC's Republi-
cans—Joan Aikens, Lee Ann Elliotr and Trevor Potter
{whe has since left the FEC). The FEC Democrats, they
said, acted in an "arbitrary and capricious™ manner by
validating 2 scheme that enzbled Clinton’s campaign “to
manipulate its cash balance and debts to receive pubiic
money 1o which it was not entitled.”

In the just-released *statement of reasons,” the FEC's
three Democrats argue that the issues raised by General
Counsel Lawrence Noble had already been addressed by
the audit. The finding, even though it was actually a2
partisan deadlock that failed to approve a recommends-
tion (25 opposed to an affirrnative vote 1o 2pprove or deny
it), “is final and condusive” under federal law, they said.

“Having examinerd a set of facts 3nd made 2 *final and
conclusive’ legal determination as to those facts in a Final
Audit report, the Commission cannot now arbitrarily
abandon those previous audit findings and reach a wholly
different conclusion in an enforcement context,” they said.

In his report to the Commission, Noble deflected
claims by the Clinton campaign that the money trans-
ferred 1o its GELAC Fund did not come from primary
election contributions. All of the transferred money, the

aign committee claimed, came from money that
hadn’tbeen designated by donorsforprimary election use,
or was money that donors had beea asked to redesignate
for the GELAC Fund.

Noble was satisfied that the money was contributed for
primary election use because the checks “were made
payable to ‘Clinton for President’ or a similar entity, and
were solicited, received, deposited and reported” by
Clinton’s primary campaign commirtes.

TwoFEC regulations were potentially violated, Noble
said in his report, one requiring campaign treasurers to file
accurate reports and another requiring campaign treasur-
erstofilea posttampaign statement of assets and liabilities
(which is used to determine if a candidate is eligible to
coatiaue drawing U.S. Treasury funds if debts remain
from the pre-nomination period).

I their statement of reasons, the Commission’s Demo-
crats said they couldn't support the general counsel’s
recommendations because it would bave coaflicted with
the Commission’s previous audit findings.

“The Commission cannot now asbitrarily abandon
those previous audit findings and reach a wholly different
coaclusion in ap eaforcement context,” they said.

And they continued: “We do not believe Congress ever
intended the enforcement process to be used as a tool for
appealing or second-guessing the audit process.”

Even if Clinton's campaign received cantributions made
oue o “Clinton for President,” the contributions could be
legally redesignated by their donors for deposit in the
GELAC Fund, the FEC's Democrats maintained.
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 083
Demeog gm(fc,

Commissmeé s

STATERENT OF COMMIZSIONERS McDONALD, McGARRY,
AND TEOMAS REGARDING CLINTON CAMPAXIGH AUDIT

e 2

We write this short statement to explaein our principal
reasons for disagreeing with the staff’s recommendation to treat
about $1.5 million in funds raised by the Clinton cempaign after
the nomination as Primary committee assets. The staff‘s
recommendation would have resulted in an sdditional repayment
obligation in that amount on the theory that the primary campaign
debt wae S1.5 million smaller and matching funds given to the
campiign to pay its debts should be returned.

First, as a matter of law, this is a case of first
impression. The Commission has never 2ddressed whether
contributions coming in after the nomination with some
indications they were intended for the primary, but without the
specific signed writing regquired for proper designation as such
(see 11 C.F.R. §110.1(b)(4) and Advigory Opinien 1990-30, 2 Ped.
Elec. Camp. Fin. Guide (CCE) § 6006), must be treated as primary
cenpaign #sssts. The staff felt that Because the checks were
made payable to various names gsuch &g "Clinton for President
Campaign,” the legal reguirement for a proper degignation as 2
primary contribution waz met. We think the regulation and
sdvisory opinion cited necessitate clearer words of designation
for a particular election than that. Also, we disagree that the
solicitation materials which appear te have generated some of the
contributions at issue satisfy the designatien standard without a
contributor’s signature. HNHaybe the regulation and asdvisory
opinion shouldn’t have been made go strict, but the signature
fequitrement is there.

Second, assuming the contributions at issue didn’t have to
be treated as primary assets, we facd the policy issuve of
whether the Clinton cempaign should be forced to treat them as
such nonetheless. Because the 2ctual intent of these
post-nomination donors was ambiguous at best, because the
technicasl requirements for designation as primery donationg were
not met, and because the use of public funds {(rather than private
contributions) to pay campaign expenses is the very essence of
the public funding program, we felt it inappropriate to account
for these funds in 2 way that would deprive the Clinton campaign
of the use of public funds ¢o pay legitimate post-primary debts.
The funds at issue, wvhich came in after the nomination, which
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gsubseguent to receipt were confirmed in writing by the donors to
be intended for the general election legal and accounting
compliance fund (GZLaC), and which werze not submitted for primar.

campaign matching funds, shouldn’t be reconfigured as primary
campaign assets, we believe.

The staff was of the view thaet if we don’t treat the funds
moved to the GELAC as primary assets, we should treat ether
post-nomination contributions submitted for primary matching as
non-matchable snd recoup any associated matching funds. This
gtruck us as 2 "Catch 22% argument. Ia our view, the
contributions submitted for matching can and should be treated
differently. Pirst, the Clinton campaign concedes that such
coptributions must apply as & primary asset, thereby reducing
post-nomination entitlement for matching funds. Purther, the
Commission’s longstanding practice, apparently, has been to treat
guch contributions as matchable even though the technieal
requirements for written designation have not been met.

What ig the impact of our approach? Taxpeyer funds, rather
than privately raised dollars, are used to pay primary campaign
expenses—-- & result that furthers the public fipancing concept.
The funds at issue are left available to the GELAC to pay for
complying with the many complexities of the law-- again a result
that furthers the public financing concept because it insures

that candidates continue to opt for public rather than private
financing.

Our approach does not undermine the responsibility of the
agency to insure that public funds are not spent for things that
have no relation to the primary ceampaign or that are not properly
documented. Rundreds of thousands of dollars in the Clinton and
Bush campaigns are being treated as non-qualified for these
reasons. Nor does our approach undermine our review of campaigns
to insure that the state-by-state and overall spending limits are
adhered to by the publicly funded campaigns. The -udit reports
demonstrate this. All our approach does is allow the use of more
public funding dollars to pay for legitimate priarry campaign
expenses of a publicly funded carpaign. As a pét.er of policy,
we think that is a better resu)t than the altefrphtive.

anny’ L.
Vice Chalirman

12.76-9Y4 Y Y 4
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FEDERAL ELECTION COMMISSION

+ IWASHINGTON. D C. 20463 \bé’ S OCERARE.
Corn. SS. paes

in the atﬁer of
TN

o ; \)
MUR 4192

Clinton for President Commities, and
J.L. “Skip™ Rutherford, as treasurer

Clinton-Gore ‘82 Genera! Eiection
Compliance Fund, and
J.L. “Skip” Ruytherford, as treasurer

e Williarn J. Clinton

STATEMENT OF REASONS

Zi" CHAIRMAN DANNY LEE MCDONALD
i COMMISSIONER JOHN WARREN BMCGARRY
: COMMISSIONER SCOTT E. THOMAS

On August 16, 1995, by a 3-3 vote, the Federal Election Commission declined to
approve the Genera! Counsel's recommendation to find reason to believe that the
Clinton for President Committee ("the Committee”) and the Clinton-Gore ‘62 General
Election Compliance Fund ("Compliance Fund”) violated 11 C.F.R. §§104.14(d),
8003.3(a)(1) and 9034.5(a). At issue was whether the Committee could transfer to the
compliance fund $1.419,153 in undesignated contributions which &t had received after
the primary election. Based upon the Commission's regulations and prior Commissgion
decisions, we concluded that the transfer was permissibie under existing law and

therefore voted against the General Counsel’s recommendations.

The Presidential Primary Matching Payment Account ("the Act®), 26 U.S.C.
§5§9031-9042, was enacted in 1974 to provide partial federal financing for the campaigns
of qualfying presidential primary candidates. See Buckiay v, Vaiep, 424 U S, 1, 89
(1976). Eligible candidates may receive payments from the Act to match individual
contributions up to $250, see 26 U.5.C. §§9034{a) and 8037, subject to an overall
ceiling of 50% of the expenditure limitation contained in 2 U.S.C. §441a(b)(1)(A). See
26 U.S.C. §9034(b). For the 1992 presidential primary campaign, the maximum
entittement that any candidate could recsive in matching funds was $13,810,000. The
1992 Clinton Primary Committee received $12,536,135 in matching funds.

b dl,

Do B
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Afier the conclusion of the primary campaign, the Commission audited the
Clinton for President Committee as required by 26 U.S.C. §5038.' On December 27,
1934, the Commission approved its Final Audit Report on the Committee and made 2n
initial determination that the Committee must pay $1,383,587 to the United States
Treasury. The Committee did not dispute this determination, and it thus became final.
11 C.F.R. §9038.2(c)(1). On January 30, 1985, the Committee submitted a check
payable to the United States Treasury for $1,383,587.

A large portion of the Committee’s repayment ($1,072,344) resutied from its
receipt of matching funds in excess of its entittement. Under the Act, a candidate may
receive matching funds afier the candidate’s date of ineligibility “to defray qualified
campaign expenses incurred before the date upon which such candidate becomes
ineligible.” 26 U.S.C. §9033(c)(2)°. Because many of the expenses the Committee
included as net outstanding campaign obligations were determined through the audit not
to be qualified campaign expenses, sge 11 C.F.R. §3034.4(b), the Commission ordered
the repayment of matching funds that coresponded to such non-qualified debt.

By a 3-3 vote, the Commission did not approve an audit staff recommendation to
seek a repayment in addition to the 31,383,587 already required of the Committee >

?

The Act requires the Commission to conduct a “thorough examination and audit” of the
campaign finances of every publicly funded candidate after the campaign for the nomination ends.
26 U.S.C. §9038(a). If the Commission finds during its audit that “any portion of the payments. . .
from the matching payment account was in excess of the aggregate amount of payments® to
which the candidate was entitied, the Commission must notify the candidate, and the candidate
must pay to the Secretary of the Treasury an amount equal to the amount of excess payments.
26 U.S.C. §9038(b}.

2 Candidates who remain eligible to teceive matching funds throughout the campaign for
the nomination become ineligible on the date the party nominates its presidential candidate. See
26 U.S.C. §9033(c)(1); 11 C.F.R. §§9032.6, 9033.5. Thus, the ineligibility date for the Primary
Committee was July 15, 1992.

The Commission's requlations explain that if, on the date of ineligibility, a candidate has
“net outstanding campaign obligations® "NOCO"), see 11 C.F.R. §3034.5{(a).

that candidate may continue to receive rmatching payments for
matchable contributions received and deposited on or before
December 31 of the Presidential election year provided that on the
date of payment the e are remaining net outstanding campaign
obligations, i.e., the sum of contributions received on or after the date
of ineligibility plus matching funds received on or after the date of
ineligibility is less than the candidate's net outstanding campaign
obligations.

11 C.F.R. §5034.1(b).
2 Itis not unusual for the Comrrussion 1o split 3-3 on audit repayment matters. In
considenng the Final Repayment determination for the Bush/Quayle ‘92 Committees, for example,
our three colleagues voted against a recommendation that the Bush/Quayie ‘92 Primary
Committee make a repayment to the United States Treasury for failure to produce adequate
supporting documentation for certain expenses claimed to be primary-srelated. As a result, the
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Specifically, the Commission did not include in the NOCO calculation {as Committee
assets) contributions totalling $1.418,153 which had been received after the candidate’s
date of ineligibility, placed in an escrow account, and later transferred to the Clinton
Compliarice Fund. These funds, as we explain more fully later, were not designated by
the donors as contributions to the Commitiee. Nor were they submitted for primary
matching funds. After receipt and before transfer to the Compliance fund, they were
verified in writing by the donors as Compliance Fund donations. Having not treated this
amount as a reduction of the Committee's primary matching fund entitiement, the
Commission then unanimously approved the resulting repayment determination of
$1.383,587. No action was filed challenging or seeking judicial review of this final
Commission delermination. Sge 26 U.S.C. §§9036 and 9041.

On March 9, 1995, Alan Gottlieb, Michael A. Siegel, Todd Herman, Joseph P.
Tartaro, the Second Amendment Foundation, the Center for the Defense of Free
Enterprise, and the American Political Action Committee ("complainants”) filed a
complaint with the Federal Election Commission against the Clinton Commitiee, the
Compliance Fund, its treasurer, and William J. Clinton ("respondents”). The complaint
generally tracked the rejected analysis of the audit staff and alleged that the Committee
“manipulated its post-convention cash balance and debis in order to receive public
matching funds to which Clinton was not entitled and were used in the general election
by the Clinton/Gore ‘82 General Election Compliance Fund." Complaint at 3. More
specifically, the complaint alleged:

{lin excess of $5.8 million doflars in private contributions were
solicited and received by the Ciinton for President Committee.
Instead of application of these funds to extinguish a campaign
debt in excess of $7 million as requested by FEC regulations, the
Clinton Commitiee intentionally and illegally diverted in excess of
$2.4 miliion doliars to a legal and accounting fund for the general
election. This scheme enabled the Clinton Committee to receive
$2.9 millicn in additional matching funds to which it was not
entitied.

Complaint at 4.
r
On August 16, 1995, the Commission considered the General Counsel's Report
which recommended that the Commassnon find reason to bel»eve that the respondents
violatea 11 C.F.R. §9003.3(a)(1}* by transfeming $1,419,153° in post-primary

amount in question was not included in the repayment determination approved by the
Commission.

‘ The relevant porton of trus provision, quoted in its entirety at n.6, deals with
‘[clontributions that are made after the begmnmg of the {general election] expenditure report

penod | an...." 11 C.F.R. §3003.3(a)(1)(ii)
{emphasis added)

® The General Counsel's Report explains the difference between the $2.4 million figure

cited in the complaint and the $1,419,153 figure as Pliows:
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contributions to the Compliance Fund. The General Counsel's Report argued these
funds were contributions designated for the Committee that should have been applied
towards the reduction of NOCO. The General Counsel’s Report also recommended, as
a consequence of their first recommendation, that the Commission find reason to
believe the Committee and William .). Clinton violated 11 C.F.R. §§104.14(d) and

9034 .5(a) by submitting NOCO statements that did not accurately reflect the
Commitiee’'s outstanding obligations and assets. A motion to approve the Office of
General Counsel's recommendations failed. Three Commissioners supported the
recommendation and three Commissioners (the undersigned) opposed.

The General Counsel's Report conciudes that “the transfer of $1,419,153 from
the Pnmary Committee to the Compliance Fund was not in accordance with 11 C.F.R.
§9003.3(A)(1)(ii) [sic] because such contributions were primary contributions which the
Primary Committee should have applied towards the reduction of its primary expenses.”
General Counsel's Report at 15.

We cannot support this conclusion, first of ail, because #t conflicts with the
fingings of the Commission in its Final Audit Report  The factual and legal
determinations which the Commission previously made in the Final Audit Report on the
Clinton Primary Committee are binding upon the Commission's actioris in MUR 4192.
Under the heading of "Finality of determinations,” 26 U.S.C. §9036(b) piainly states:

jAlil determinations made by it [the Commission] under this
chapter are final and conclusive, except to the extent that they are
subject to examination and audit by the Commission under
Section 9038 and judicial review under Section 9041.

26 U.S.C. §9036(b) (emphasis added). Having examined a set of facts and made a
“final and conclustve” legal determination as to those facts in a final audit repont, the
Commission cannot now arbitrarily abandon those previous audit findings and reach a
wholly different conclusion in an enforcement context.

The precise issue of whether 11 C.F.R. §9003.3(a)(1)(iii) preciuded transferring
the $1.418,152 in question to the Compiiance Fund was resolved by the Commission’s
3-3 vote and the resuling repayment determination. The audit staft specifically argued

The Audit Division did not consider [as pnmary campaign assets)
$1.025.404 in prvate contiibutions that were ransferred to the
Compliance Fund after Septermber 2, 1982 This is the date that the
Audit Division calculated as the Committee no longer having net

outstanding campaign obligations. Attachment 3 [of General Counsel's
Report)] at 86.

General Counsel's Report 314 n.6. In essence, there is no basis for questioning

whatsoever the transfer of contributions that could no longer be applied to primary debt
retrement
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at the Final Audit Report stage: *11 C.F.R. §9003.3(a)(1)(%) clearly states that the
redesignations pursued by the Committee were not permissible.” Final Audit Report at
85. That approach was rejected by the undersigned, and hence by the Commission,
because the confributions at issue were not technically “designated for the primary
election” and, therefore, were nct subject to §9003.3(a)(1)(E). See Statement of
Commissioners McDonald, McGarry, and Thomas regarding Clinton Campaign Audit.
{December 16, 1594).

On the basis of the “final and conclusive” determination in the Final Audit Report,
we, therefore, cannot find that there was & violation of 11 C.F.R. §2003.3(a)(1){iii). The
Final Audit Report totais for the amount of post-nomination private contributions
received by the Committee and the amount received in excess of entitliement are
predicated on a rejection of the application of §3003.3(a)(1)(#i) to the funds at issue.
The Final Audit Report findings demonsirate that the $1,419,153 in transferred funds
were pot considered “primary contributions which the Primary Committee shouid have
applied towards the reduction of its primary expenses.” General Counsel's Report at 15.
These determinations are conclusive and binding upon the Commission in its
consideration of MUR 4192. We do not believe Congress ever intended the
enforcement process to be used as a tool for appealing or second-guessing the audit
process. Accordingly, we voted against the General Counsel's recornmendations, all of
which depend on a rejected construction of 11 C.F.R. §9003.3(a){1)(i).

Even if the factual findings and legal conclusions of the Final Audit Report were
to be completely disregarded, we stili could not agree with the General Counsel's
recommendation that the Commission find reason to believe that the respondents
violated 11 C.F.R. §9003.3(a)(1)(ii)).° The General Counsel's Report argues that the

¢ Inits entirety, that provision states:

(i) Contnbuhons lhat are rnade afier the begmnmg of the expenditure report

matexceedheoonmbmorshmﬂiorme pnmary elecuon may be
redesignated for the leg3l and accounting compliance fund and transferred
or deposited in such funu if the candidate obtzins the contribwtor's
regdesignation in accordance with 11 C.F.R. §110.1. Conftributions that do not
exceed the contributor’s limit for the primary eilection may be redesignated
and deposited in the lega' and actounting compliance fund only if—

{A) The contributions represent funds in excess of any amount needed to pay
remaining pnmary expenses;

(B) The redesignations are received within 60 days of the Treasurer's receipt
of the contributions;

{C) The requirements of 11 C.F.R. 110.1(b)}(5) and (1) regarding
redesignations are satisfied; and

{D) The contributions have not been submitted for matching.
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respondents violated 18)() by transferring to the Compliance Fund
$1.418,153 in private of applying them towards NOCO reduction.

ich were made afiar | were in fact *designated for the primary
election.” If these contiiinnated for the primary alection, their
transfer would not be p

§ 60003.3(a)(1)(W) and, accordingly, there
would not be 2 violationjder Commission regulations and

Commission precedent.ise contributions were not designated for

Col that the contributions at issue here were

abause “they were made payable to *Clinton
a§cited, received, deposited and reported by
the Primary Commiitee vanding campaign cbiigations.” General
Counsel's Repont &t 15-% jagal condlusion, the General Counsel's
Report relies on an impligineary. Not only does the Office of

716006. Those regulationSritudion is not designated in writing by
the donor for & particular §4i0n is considered to be made with respect
to the nexi election. 11 Ch The regulations further provide that if
the contribution is desighalyection by the donor in writing, it is made
for the election so designa 1(b){2)()). Commission regulations state
that “a contribution shail b jesignated in writing for a particular
election if- -

(1) The co check, money order, or other
negotiable i arly indicates the particular
election withhe contribution is made; or

(i©) The co! hnied by a writing, signed by the
contributor, ¥, i ion wi
respect to v

Al! contributions 50 redi 0y shail be subject 1o the
contnibubon kmitations election, pursuant to 11
C.F.R. 110.9(b}2)().

11 C.F.it. §9003.3(a)(t)iii) (e
7 This case i thus unlikele w o baks For President Final Audit,
where the Commission dealt wi wete seceived pefore the primary election.
afler the primary election.
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(i) The contribution is redesignated in accordance with 11 C.F.R.
§110.1{b)}(5).

11 C.F.R §190.1{b)(4).

Applying the standards of 11 C.F.R. §110.1(b)(4), t is clear that the contributions
at issue in MUR 4192 were not *designated in writing" for the primary election. None of
the transferred contributions indicated on the face of the written instrument that they
were being made for a particular election. 11 C.F.R. §110.1(b}{4)(1). Nor were any of
the contributions accomparied by a signed writing indicating that they were being made
for the primary election. 11 C.F.R. §110.1(b)}{4)(®). Finally, the contributions at issue
were not redesignated for the primary. (in fact, to be cautious, the Commiitee secured
written redesignation of these receipts as Compliance Fund donations.} Because the
regulatory requirements of 11 C.F.R. §110.1(b)}(4) were not met, these contributions
cannot be viewed as designated for the primary election.

As a result, there can be no viclation of 11 C.F.R. §9003.3(a){1){il). in addition,
there can be no violation of 11 C.F.R. §§104.14(d) and 28034.5(a) for submitting NOCO
Statements that did not accurately reflect the Primary Committee’s outstanding
obligations and assets.

Our reading of §110.1(b)(4) is confirmed by Commission precedent. in Advisory
Opinion 1990-30, supra. the Commission rejected an “implied contributor intent” theory
identical to the one advanced in the General Counsel's Report. In so helding, the
Commission emphasized that it is the "Commission['s] regulations [which] set out rules
1o detarmine the election for which a contribution is made.® Id.

In Advisory Opinton 1980-30, the Helms Committee had asked whether it would
satisfy the designation requirements and could treat post-election contributions as debt
retirement contributions if it: (1) included in its solicitation mailings a notice to potential
contributors that their donations would be used to pay off 1990 general election debt; (2)
provided the same notice on contribution slips enclosedt in the solicitation; (3) included
an additional line on the disclaimer® stating that funds received would be used for 1990
debt elimination; and (4) indicated that it would not be soliciting for any other purpose.
And much like the facts present in MUR 4192, the checks would be received, deposited
and reported by the committee serving as the vehicle for the prior election. After
discussing the requirements of §110.1(b){(4), the Commission stated:

mmmﬂ The proposed steps would satlsfy sorne of
the eiements of a clear des:gnahon in order to conﬁrm donor

¢ The law requires a political committee soficiting contributions to include a disclaimer

saying that the committee paid for the communicaiion. 2 U.S.C. §441d(a)l(1); 11 CF.R.
§110. 11 @X D).
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(ix) The contribution is redesignated in accordance with 11 C.FR.
§110.1(b)(5).

11 C.F.R. §110.1(b}(4).

Applying the standards of 11 C.F.R. §110.1(b){4), it is clear that the contributions
at issue in MUR 4192 were not “designated in writing” for the pimary election. None of
the transferred contributions indicated on the face ¢f the written instrument that they
were being made for a particuiar election. 11 C.F.R. §110.1(b}{4)(i). Nor were any of
the contributions accompanied by a signed writing indicating that they were being made
for the primary election. 11 CF.R. §110.1{b){4)(H). Finaky, the contributions at isste
were not redesignated for the primary. (in fact, to be cautious, the Committee secured
written redesignation of these receipts as Compliance Fund donations.) Because the
reguistory requirements of 11 C.F.R. §110.1(b}{4) were not mel, these contributions
cannot be viewed as designated for the primary election.

As a result, there can be nio violation of 11 C.F.R. §9003.3(2)(1)(ii). in addition,
there can be no violation of 11 C.F.R. §§104.14(d) and 9034.5(a) for submitting NOCO
Statements that did not accurately refiect the Primary Commitiee’s outstanding
obligations and assets.

Our reading of §110.1(b}(4) is confirmed by Commission precedent. In Advisory
Opinion 1930-30, supra, the Commission rejected an "implied contribitor intent” theory
identical to the one advanced in the General Counsel's Report. In so holding, the
Commission emphasized that it is the “Commission['s] reguiations [which] set out rules
to determine the election for which a contribution is made.” |d.

in Advisory Opinion 1980-30, the Helms Committee had asked whether it wouid
satisfy the designation requirements and couid treat post-election contributions as debt
retirement contributions if it: (1) inciuded in its solicitation mailings a notice to potential
contributors that their donations would be used to pay off 1990 general election debt; {(2)
provided the same notice on contribution slips enclosedt in the solicitation; (3) included
an additional line on the disciaimer”® stating that funds received would be used for 1990
debt elimination; and (4) indicated that it would not be soliciting for any other purpose.
And much like the facts present in MUR 4192, the checks would be received, deposited
and reported by the committee setving as the vehicle tor the prier election. After
discussing the requirements of §110.1(b)(4), the Commission stated:

the steps proposed. Thewoposedstepswwldmsfmmeof
theelamemsofa deardesagnahon in ordertnconﬁmﬁocm

¢ The iaw requires a political commitiee soficiting contributions to inciude a disclaimer
saying that the committee paid for the communication. 2 U.S.C. §441d(a){1); 11 CF.R.
§110.19(a){ 1(i).
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The General Counsel's Report also apparently arpues that since some of the
Committee’s other post-DOI receipts were submitted for matching funds, this
demonstrates that the post-DOI receipts transferred to the compliance fund were
primary contributions. General Counsel's Report at 16. This analysis misses the mark
in several respects. To begin with, as we point out, supfa. the Comenission’s rules for
determining whether a contribution has been designated for a particular election zre
found at 11 C.F.R. §110.1(b)(4). In resolving this issue, the niles for determining
whether a contribution is matchable, see 11 C.F.R. §§5034.2 and 8034.3, are irelevant.
in addition, there is no evidence that any undesignated receipts transfermed to the
Compliance Fund and at issue in this case were also submitted for matching funds.
Finally, even if the rules of matchabiiity were somehow relevant, those rules are far
different than the strict requirements of §110.1(b}(4). As explained in the Commission's

An immediately matchable contribution is one that is drawn on an
individual's personal account and is signed by the identified
accountholder. The Written Instrument bears a full date (month,
day, year) reflecting that it was written on or afier January 1,
1991, but not later than December 31, 1962 (provided it was atso
deposited on that date) and it is made payabie to the candidate or
an authorized commitiee for a presidential campaign. it has
identical numerical and written amounts.

EEC Guideline for Presentation in Good Order, 43 (August, 1891). Unlike §110.1(b)(4),
there is no requirement in the matchability regulations that the check or other written
instrument contain express words of designation. Thus, it is possible that a check could

satisfy the Commission’s matchability regulations but not the §110.1(b}{4) designation
requirements.’?

For all of the above reasons, we voted against the General Counsel's
recommendations to find that the respondents violated 11 C.F.R. §§104.14(d),
9003.3(2)(1) and 9034 .5(a).

.

At the time of the filing of the complaint in this matter, the Commission was
reviewing its regulations governing public financing of presidentia! primary and general
election candidates. Those regulations have now been revised. 60 Egd. Reg. 31854
(June 16, 1995). As part of these changes, “new language has been added to resolve
guestions regarding depositing designated and undesignated contributions in the
GELAC." |d. at 31856. Through the rulemaking process, therefore, the Commission

12

As a matter of policy and practice the Commission has taken this approach. The rules
and regulations governing the public funding process are curnbersome enough. To excessively
restrict the matchability of post-nomination contributions would prove counter-productive if the
result was to drive the candidate towards more private fundraising and ‘ess reliance on the very
public funding that Congress has created to free campaigns from the guid pro quo environment.
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has sought to rescive the lagal issue which dividad & in MUR 4192 and provide now
ruies for future prasidential primary committsas—tules that were not applicsble %o the
respondents in this matter.

mwmmmWMammmwm This
question, in fact, was decided &t the “final and conclusive® audit determination. K now is
time for the Commission to move on and prepare for the 1996 Presidential campaign.
See Dukakis v, FEC. 53 F.3d 361 {D.C. Chr. 1993)(commmummwm
mmmmmmmamemdmmm 288 26
U.S.C. §9038(b)(1-3}.).
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Anderson Report - Tab 22
22001-22008: Relevant sections of FEC Matter Under Review 4192 (Duc A)
22009-22029: Relevant sections of follow-up suit sgainst FEC (Doc B)

Document 22001-08/AMost Significant pages from MUR 4192

- Matter Under Review (MUR) 4192 was filed in March 1995 and was a complaint to
the FEC that the CPC had been allowed to keep some $3 million in undeserved
matching funds.

- The FEC’s Geaeral Counsel took the opportunity to recommend to the FEC
Commissioners that they find reason to believe the CPC violated two clection
laws. See Tab 21 for a copy of that opinion.

- The resulting Commission vote was another 3-3 tie; MUR 4192 was dropped.

Decument 22009-29/BU.S. District Court Case 1:95CV01923

- After being rejected in MUR 4192, the same group sued the FEC for failing
to enforce the election law.

- The U.S. District Court dismissed the case, not based on the merits of
their claim that the FEC let the CPC get away with illegal action but, rather,

on the theory that taxpayers have no standing to challenge FEC decisions
in court. That matter is now on appeal.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

President Bill Clinton, L{\CRZL
The Clinton For President Committee, MUR #

and Robert A. Farmer, Bruce R. Lindsey

Treasurers

]

¥

Respondents.

i o B T
. ?‘; Cow W ..%i_ ot

COMPLAINT

T

Complainants, by and through counsel, believing a violation
of statutes and regulations under the jurisdiction of the Federal
Election Commission ("FEC" or "Commission®) has occurred initiate
this complaint pursuant toc 2 U.S5.C. section 437g(a) (1) and 11
C.F.R. section 111.4 against the Respondents identified below.

w BEA

o}

e

i

PARTIES

Complainant Alan Gottlieb, 12500 HNortheast Tenth Place,
Bellevue, WA 98005, is a citizen of the United States, member of
the Republican Party, registered voter in the state of Washington,
and taxpayer to, among others, the U.S. government. Gottlieb
caucused in the 1952 presidential primary and voted in the 1992
general nresidential election, and intends to caucus in the 199%6
primary and vote in the 1996 general presidential election.

Complainant, Michael A. Siegel, 919 30th Ave South, Seattle
98144, is a citizen of the United States, registered voter in the
state of Washington, and taxpayer to, among others, the U.S.
government . Siegel is a member of the Democratic Party and
caucused in the 1992 presidential primary and voted in the general
elections. Siegel intends to caucus in the 19396 primary and vote in
the 1996 general presidential election.

Complainant Todd Herman, 11203 East 36, Spokane, WA 59206, is
a citizen of the United States, member of the Republican Party,

Page 1 of 8. 22091
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registered voter in the state of Washington, and taxpayer to, among
others, the U.S. government. Herman caucused in the 1992
presidential primary and voted in the 1982 general presidential
election, and intends to caucus in the 1596 primary and vote in the
1996 general presidential election.

Complainant Joseph P. Tartaro, 267 Linwood Ave., Buffalo, NY
14209, is a citizen of the United States, registered voter in the
state of New York, and taxpayer to, among others, the U.S.
government. Tartaro is a registered Democrat and voted in the 1992
presidential primary and general elections. Tartaro intends to
vote in the 1996 presidential primary and general elections.

Complainant Second Amendment Foundation, 12500 Northeast Tenth
Place, Bellevue, WA 9B005, is a tax-exempt public charity organized
and operated to educate the American public on the issues impacting
the Constitutional right to bear arms. The Foundation is exempt
from taxation under Section 501{c) (3) of the Internal Revenue Ccde.

Complainant Center For the Defense of Free Enterprise, 12520
Northeast Tenth Place, Bellevue, WA 98005, is a tax-exempt public
charity organized and operated to educate the American public on
the issues impacting free enterprise in the United States and has
a specific interest in the fiscal responsibility of the federal
government, misuse of tax funds, government waste, and the
effectiveness of the functioning of government. The Center is

exempt from taxation under Section 501(c)(3) of the Internal
Revenue Code.

Complainant American Political Action Committee [*AmeriPAC"},
POB 1682 Bellevue, WA 98209, is a political committee organized and
operated to promote the candidacies of individuals whose position
on the issues promotes the individual civil 1liberties of all
Americans and has a sp2cific interest in promoting honest and
lawful campaign conduct by candidates. AmeriPAC is a wmulti-
candidate political committee registered with the Federal Election
Commission. AmeriPAC has an organizational interest in equal
access to campaign finance for all candidates, prevention of any
candidate receiving unfair campaign advantage through vioclation of
election laws and in fair and competitive elections administered
with the same rules and regulations for all candidates.

Page 2 of 8.

22002



Respondent Bill Clinton was a candidate in the Democratic
primary and general election for President of the States in 1992.
He is the President of the United States, and his address is The
White House, 1600 Pennsylvania Avenue, NW, Washington, D.C.

Respondent Clinton For Presidency Committee ([the *Clinton
Committee®"] is the principal campaign committee of Bill Clinton for
the primary election of 19%2. The Committee is registered with
the Federal Election Commission and identifies it address to be POB
€615, Little Rock, Arkansas 72203 on its May 22, 1992 amended
Statement of Organization.

Respondent Robert A. Farmer is Treasurer, and Respondent Bruce
R. Lindsey is Assistant Treasurer of the Clinton For President
Committee. The Treasurers’ address is the same as the Clinton
Committee’s address.

Other interested parties include:

The Clinton/Gore ‘392 Committee is the principal campaign
committee of Clinton for the 1992 general election. Its address is
112 wWest Third Street, Little Rock, Arkansas 72203. Robert Farmer
is identified on the 7/14/92 Statement of Organization as the
Treasurer.

The Clinton/Gore ‘92 General Election Legal and Accounting and
Compliance Fund ([the “GELAC”" or the *“Clinton/Gore‘92 General
Election Compliance Fund®} is the committee for the general
election operated to maintain compliance with federal election laws
for the Clinton campaign. Its address is POB 615, Little Rock,
Arkansas 72203. David Watkins is identified as the treasurer on
its 5/22/92 Statement of Organization.

QVERVIEW OF COMPLAINWANT

President Clinton engaged in a scheme to enhance the resources
available for the promotion of his candidacy in the 1992 general
election. His primary election campaign committee, the Clinton
Fcr President Committee, manipulated its post-convention cash
balance and debts in order to receive public matching funds to
which Clinton was not entitled and were used in the general
election by the Clinton/Gore '92 General Election Compliance Fund.
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These resources were assumedly used for legal and accounting
purposes, and thus subsidized Clinton’s direct electioneering and
the Clinton/Gore'92 Committee’s campaign efforts since additional
campaign resources were not spent on compliance matters.

Specifically, in excess of $5.8 million dollars in private
contributions were solicited and received by the Clinton For
President Committee. Instead of application of these funds to
extinguish a campaign debt in excess of $7 million as required by
FEC regulations, the Clinton Committee intentionally and illegally
diverted in excess of $2.4 million dollars to a legal and
accounting fund for the general election. This scheme enabled the
Clinton Committee toc receive $2.9 million in additional matching
funds to which it was not entitled.

The U.S. Treasury, and the American taxpayer has suffered
damages in an amount calculated to be $2.9 million.

This complaint alleges the Respondents' conduct constitutes
a violation of chapter 95 of title 26 of the United States Code and
is brought pursuant to 2 U.S.C. section 437g {(a) (1).

VIOLATIONS QOF FEDERAL ELECTION LAWS

The alleged conduct of the Respcndents which viclated statutes
and regulations under the Jjurisdiction of the Commission,
specifically the Presidential Primary Matching Payment Account Act,

and the Commission regulations promulgated thereundey, is as
follows:

A The Clinton Committee solicited contributions up to and
including July 17, 1992 for the primary electicn for tre Clinton
For President Committee and represented to the contributors that
the contributions could be matched by federal funde. The
contributions were made payable to the Clinton For President
Committee and the Clinton For President Committee depesited the
contributions in the Clinton For President campaign depository.
Clinton was nominated on July 1%, 1992 which is his date of
ineligibility, or “DOI”, for additional primary public financing.
After the date of ineligible private contributions must be applied

to a campaign’s deficit before any matching funds may be received
by the Cliinton Committee.

&’26“4 %&004 Page 4 of 8.
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Contributions deposited between July 16 and October 2, 1992 by
the Clinton Committee from these solicitation totaled in excess of
$5.8 million. of the funds collected as a result of the
solicitation for the primary election, the Clinton Committee
transferred $2.4 million to the Clinton/Gore'92 General Election
Compliance Fund, instead of applying them to reduce the post-
convention debt. This had the effect of skewing the net balance
for outstanding campaign obligations, ar "NOCO* which is the basis
for receiving public funds to retire the campaign debt.

Between July 16, and October 2, 1992 the Committee submitted
for matching reqguests totalinc over $6 million. Relying on the
accuracy of the submissions as being eligible to be matched, the
FEC certified for payment the same amount which was paid by the
U.S. Treasury.

Thus, the Clinton Committee was able to receive an additional
$2.9 million dollars to which it was not entitled under 26 U.S.C.
section 9034.1. The Committee received this inflated amount
because they intenticnal made a business decision not to apply all
of their primary £funds to their net outstanding campaign
obligations in order to receive additional campaign resources from
public funds.

See generally the FEC Report of the Audit Division, relevant
sections are attached as Exhibit 1 at 78-91 and are incorporated by
reference herein and the Statement of Reasons to the Final Audit
Report by Commissioners Elliot, Aikens, and Potter which is
attached as Exhibit 2, and is incorporated by reference herein.

The Respondent’s actions to inflate the NOCO by divert post-
convention contributions from use in retiring primary election debt
in order to yreceive close to $3 million in public funds to which
Clinton was not entitled violates the Presidential Matching Funds
Act, 26 U.S.C. section 9034 and 9037 and 11 C.F.R. section 9034.1
(b}, and are an illegal redesignation vioclative of 11 C.F.R.
section 9003.3(a) (1) (iii) (A) and (D).

B. As previously stated, the Clinton Committee submitted
funds raised after the date of ineligibility from the referenced
solicitations for matching funds for primary election debt
retirement and then transferred some of these funds to the GELAC
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for general election compliance. The transferred funds were
indistinquishable from the funds submitted for matching with
taxpayer dollars in that they were solicited by the same mailing,
mailed to the same address, made payable to the same committee and
received at the same time. See Statement of Reasons, Exhibit 2 at
6.

Assuming ad arguendo some of the contributions werxe not
designated for the primary, the only position consistent with the
letter and spirit of the Presidential Primary Matching Payment
Account Act is that none of the contributions were designated for
the primary. Accordingly none of these contributions are eligible
for matching funds.

The act of making a submission for matching funds based upon
nonmatachable contributions is in violations of 26 U.S.C. section
9034 and S037.

IHE PUBLIC INTEREST

For the American people, the following, inter alia, public
interests are at stake in the Commission reaching a prompt
determination that the Respondents violated relevant federal
election laws and applying appropriate sanctions:

a. preserve the integrity of the public financing system;

b. punish the unfair advantage Clinton took in the 1392 general
election by use of millions of extra campaign dollars;

c. deter future candidates from manipulating their bocks in the
1996 presidential primaries to secure unfair competitive
advartage;

d. restitution to the U.S5. Treasury of $2.9 million;

e. replenish the federal treasury to ensure there is sufficient
funds for public financing of the 1996 presidential election;
and :

th

ensure egual justice under the laws in the application of the
campaign finance statutes in an even-handled manner to all

persons -- even if one Respondent is the President of the
United States.
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For the Federal Election Commission the following, inter alia,
public interests are at stake in the Commission reaching a prompt
determination that the Respondents vioclated relevant federal
election laws and applying appropriate sanctions:

a. restore public confidence in the Commission's ability to make
a unified nonpartisan decision directly impacting the agency's
power to protect the public fisc;

b. avoid abrogation of Congressional authority by turning a

conditional grant of public funds into a flat entitlement for
maximum financing; and

c. employ proper procedure to change agency policy by
implementing rulemaking, with the opportunity for public
comments, on any changes the FEC will make in the public
financing regulations.

The individual Complainants and the over 650,000 members,
supporters and contributors of the Second Amendment Foundation,
Center For the Defense of Free Enterprise, and American Political
Action Committee are committed to vindication of the these
interests in this case.

CIVIL PENALTY

The Respondents committed knowing and willful violations of
the Presidential Primary Matching Payment Account Act. The
Commission should impose pursuant to 2 U.S.C. section 437g(a) (5) (B)
a penalty in an amount equal to 200% of the contributions and
expenditures in the violation, or $5.8 million.

The diversion of millions of dollars in a presidential
campaign is a major campaign decision which would involve the
candidate and the campaign treasurers. Each individual is
responsible for the acticas of the Clinton For President Committee
because, upon information and belief, each either participated in
the course of conduct or assented to this conduct or ratified it.

The Respondents are jointly and severally liable for the
penalties.

Page 7 of 8. ¢
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CONCLUSION

For these reasons, all Complainants respectfully request that
the Commission find that Respondents have violated the federal
electicn laws, and impose significant penalties. Since the
Commission is familiar with the underlying facts and the FEC
determination of these election law violations will have a
significant impact on similar campaign tactics employed by
candidates in the 1996 presidential primaries, the Complainants
request that this matter under review be processed on an expedited
basis.

Respectfully submitted,

N.

Richard Maybe
Counsel For Complainants

Date: March 9, 1895

Suite 700

888 Sixteenth Street, NW
Washington, DC 20006
Telephone: 202-785-6677
FAX:. 202/835/1912

Of counsel: Robert Ricker
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UNITED STATES DISTRICT COURYT
FOR THE DISTRICT OF COLUMBIA

ALAN GOTTLIEB
12500 Northeast Tenth Place
Bellevue, WA 98005

TODD HERMAN
11203 East 36
Spokane, WA 99206

MIKE SIEGEL
919 30th Ave South
Seattle 98144

JOSEPH P. TARTARO
267 Linwood Ave.
Buffalo, NY 1420%

SECOND AMENDMENT FOUNDATION
12500 Northeast Tenth Place

.Bellevue, WA 98005

CENTER FOR THE DEFENSE

OF FREE ENTERPRISE

12820 Northeast Tenth Place
Bellevue, WA 93005

and

AMERICAN

POLITICAL ACTION COMMITTEE
POB 1€82

Bellevue, WA 98009

Plaintiffs,

v.

FEDERAL ELECTION COMMISSION
999 E Street, NW .
Washington, D.C. 20006

Defendant.

C: CASE NUMBER 1:95CV013923 =2

JUDGE: Thomas Penfield Jackson

DECK TYPE:
DATE STAMP:

Neof N gt Tend T Tl T R s el tad W et St R s s et ot e e vl N e S S Ml

Civil General

10711795

C.A. No.
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1. Plaintiffs petition the Court to declare that the defendant
Federal Election Commission [“FEC* or *“Commissijon®] acted
contrary to law when, on Augusf‘ls. 1995, it ignored the
recommendation of its General Counsel and dismissed an
administrative complaint that plaintiffs had filed with the
Commission on March 9, 1995. Plaintiff’'s administrative complaint
in Matter Under Review 4192 [*MUR 41%2"] alleged that President
William J. Clinton, The Clinton For Presidenﬁ Committee [the
“Priméry Committeé“}, its Treasurers and The Clinton/Gore ‘92
General Election Legal and Accounting and Compliance Fuﬁd (the
“"GELAC” or the “Compliance Fund”),and its treasurers violated tbe
Presidential Primary Matching Payment Account Act, 26 U.S.C. §
9034 and 9017 which resulted in the Clinten campaign receiving
over $3 million dollars of public funds to which the campaign was
not entitled. Exhibit A.

\

2. President Clinton, the Primary Committee and its Treasurers

applied the Federal Election regulations controlling transfers to
a Legal and Accounting Compliance Fund, 11 C.F.R. 9003.3(a) (1),
in a manner that allowed it to unlawfully obtain more public
2
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funds than those to which it was entitled ﬁy arbitrarili.treating
the same contributions as both matchable primary concributions
and contributions intended for the Compliance Fund.

3. As the FEC's General Counsel correctly found, President
Clinton’s, the Primary Campaign’s and its Treasurers’ and the.
Legal Compliance Fund‘s and its Treasurers’ conduct violate& i1
C.F.R. §§ 9003.3(a){1), 104.14 (d), and 9034.5(a). The FEC by a
3-3 vote, however, was unable to find a viclation of the Federal
Election Campaign Act of 1971, as amended [the “Campaign Act” or
“FECA”), and dismissed the complaint.

4. Plaintiffs are aggrieved by the Commissions dismissal of its
complaint against President Ciipton, the Primary Committee, and
its Treasurers. Pursuant to 2 U.S.C. § 437g({a)(8) of the FECA,
plaintiffs request this Court: (a) to declare the Commission’s
dismissal of its complaint was arbitrary and capricious and
contrary to law, as specified below, and (b) to order the
Commission to precede to act on the allegations of plaintiffs’
complaint against President Clinton, the Primary Campaign and its
Treasurers, in conformance with the Court decision within éhirty

days.

5. Jurisdiction of this Court is conferred under 2 U.S.C. §

3
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437g(a) (8} (A) and 28 U.S.C. § 1331.
6. Venue resides in this district pursuant to 2 U.S5.C. §
437g(a) (8} (A) and 28 U.S.C. § 1351 (b) and (e).

EBRRTIES
7. Plaintiff Alan Gottlieb, 12500 Northeast Tgnth Placg,
Bellevue, WA 398005, is a citizen of the United States, member of
the Republican Party, registered voter in the state of
Washington, and taxpayer to, among other governmental entities,
the U.S. government. Gottlieb caucused in the 1992 presidential
caucuses and voted in the 1992 general presidential election, and
intends to caucus in the 1996 caucus and vote in the 1996 general
presidential e}ection.
8. Plaintiff, Michael A. Siegel, 91§ 30th Ave South, séattle, WA
98144, is a citizen of the United States, registered voter in the
state of Washington, and taxpayer to, among other governmental
entities, the U.S. government. Siegel is a member of the
Democratic Party and caucused in the 1992 presidential caucuses
and voted in the general elections. Siegel intends to caucus in
the 1996 caucuses and vote in the 1596 general presidentia;
election.

9. Plaintiff Tcdd Herman, 11203 East 36, Spokane, WA 99206, is a
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citizen of the United States, member of thé Republican ?arty,
registered veoter in the state of Washington, and taxpayer to,
among other governmental entities, the U.S. government. Herman
caucused in the 1992 presidential caucuses and voted in the 19952
general presidential election, and intends to caucus in the 1996
caucuses and vote in the 1996 generxal presidential eleetian.

10. Plaintiff Joseph P. Tartaro, 267 Linwood Ave., Buffalo, NY
14209, is a citizen of the United States, registered voter in the
state of New York, and taxpayer to, among other governmental
entities, the U.S. government. Tartarec is a registered Democrat
and voted in the 1992 presidential primary and general electioqs.
Tartaro intends to vote in the 1936 presidential primary and
general elections.

11. Plaintiff Second Amendment Foundation, 12500 Northeast Tenth
Place, Bellevue, WA 98008, is a tax-exempt public charity
organized and operated to educate the American public on the
issues impacting the Constitutional right to bear arms and other
issues. It and its contributing members have an organizational
interest in the fiscal responsibility of the federal govergment,

misuse of tax -funds, government waste, and the effectiveness of

the functioning of government. The Foundation is exempt from
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taxation under Section 501(c) (3) of the Internal Revenue Code of
1986, as amended.

12. Plaintiff Center For the Defense of Free Enterprise, 12520
Northeast Tenth Place, Bellevue, WA 98005, is a tax-exempt
public charity orxrganized and operated to educate ;he Amg;ican(
public on the issues impacting free enterprise‘in the ﬁniteé
States. It and its contributing mwembers have a specific interest
in the fiscal responsibility of the federal government, misuse of
tax funds, government waste, and the effectiveness of the
functioning of government. The Center is exempt from taxation

under Section 501 (c) {(3) of the Internal Revenue Code.

"13. Plaintiff American Political Action Committee [*AmeriPAC”},

POB 1682 Bellevue, WA 98009, is a political committee organized
and operated to promote the candidacies of individuals whose
position on the issues promotes the individual civil liberties of
all Americans and has a specific interest in promoting honest and
lawful campaign conduct by candidates. PmeriPAC is a multi-
candidate peolitical committee registered with the Federal
Election Commission. AmeriPAC and its contributors have ani

organizaticnal interest in equal access to campaign finance for

all candidates, prevention of any candidate receiving unfair

22014
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campaign advantage through violation of election laws and in fair
and competitive elections administered with the same rules and
regulaéions for all candidates.

14. Defendant FEC is the agency of the United States government
empowered with exclusive primary jurisdiction to a;minister,
interpret and enforce the FECA, see generally 2 U.S5.C. § 43&c
(b) (1), 437d (a) and 437g, and the Presidential Primary Matching
Payment Account Act, 26 U.S.C. § 2001 et seg (“"Primary Matching
Act”).

QTHER PERSONS AND ENTITIES

15. William J. Clinton was a candidate in the 1992 primary and )
generél electionsAand was ele&ted President of the United States
in 1952. Upon information and belief, President Clinton will seek
reelecticn to that office in 1996 and will be a candidate in thg
1996 primary and general election.

16. The Primary Committee was the principal campaign committee of
President Clinton for the 1992 primary election. Upon
information and belief, Robert A. Farmer and Bruce R. Lindsey
were the tre?surers of Clinton’s Primary Committee at the time

the committee filed with the FEC in 1992, and J.L. Skip

Rutherford, is the current treasurer.
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17. The Clinton/Gore ‘92 Committee [”“General Electiom Committee”]

’

is the principal campaign committee of Clinton for the 19%2
general election. Upcn information and belief, Robert Farmer
was the treasurer of the General Election Committee at the time
the committee filed with the FEC in 1992 and J'Lf Skip
Rutherford, is the current treasurer. |

18. The GELAC was the committee for the general election operated

to maintain compliance with federal election laws by Clinton’s

General Election Committee.

19. The Primary Matching Act érovides that a candidate is
entitled to matching funds for each matchable contributions
except that a candidate who has become ineligible may not receive
further matching payments regardless of the date of deposit of
the underlying contributions if he has no net ocutstanding
campaign obligations. 11 C.F.R. § 9034.1(a).

20. 11 C.F.R. § 9034.1 (b) states that if on the date of
ineligibly a candidate has net outstanding campaign obligaéions
["NOCO”]}, as defined under $034.5, that candidate may continue to

received matching payment for matchable contributions received

and deposited on or before December 31 of the Presidential

8
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election year provided that on the daée of payment there are
remaining net outstanding campaign cbligations.

21. Net outstanding campaign obligations are the difference
between the total of all outstanding obligations for qualified
campaign expenses as of the candidate’s date of ineligib;e plus
estimate necessary winding down costs, less caéh on haﬁd as of
the close of business of the also day of eligibility, including
all contributions dated on or before the date whether or not
submitted for matching. 11 C.F.R. § 3%034.5.

22. Within 15 days after a candidate’s date of ineligibility, the
candidate shall submit a NOCO statement. 11 C.F.R. § 9034.S(a)?
The NOCO statement will reflect the candidate’s financial status
as of the date.of ineligibility and it will show whether the
candidate has net ocutstanding campaign obligatiens. Explanation
and Justification for Regulation Presidential Primzry Matching
Funds, 46 Fed.Reg, 5229 (Feb. 4, 1983).

23. Each treasurer of a political committee shall file reports of
receipts and disbursement for such committee. 2 U.5.C. §
434(a) (1) . Each treasurer of a political committee, and anﬂ ather.
person required to file any report or statement under the FEC's
regulations, shall be personally responsible for the timely and
complete filing of the report or statement and for the accuracy

9
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of any information or statement contained im it. 11 C.F.R. §
104.14 (d). Such repcrts and statement include NOCO Statements.
Explanation and Justification for Regulations Presidential
Primary Matching Funds, 46 Fed.Beg, 20670 (June 3, 1987):

24. In order to be eligible to receive public finds for the
general election, a majior party candidate must'ce?tify‘to the
Commission that he or she will not accept private contributions
to defray qualified campaign expenses. 26 U.S.C. § %003 (b)(2).
However, a major party candidate may establish a legal and
accounting compliance fund and accept private contributions into
the fund if such contributions are received and disbursed in
accordance with 11 C.F.R. § %003.3. Pursuant to 11 C.F.R. §
9003.3 (a) (1) {ii) private contributions received during the
matching payment period that are remaining in the primary
committee’s accounts which are in excess of any amount needed to
pay primary expenses or repay the Presidéntial Primary Matching
Payment Account, may be transferred to the legal and accounting
compliance fund without regard to contribution limits.

25. Contributions that are made after the beginning of the |
expenditure ;qport period and are designated for the primary
election, but which exceed the contribution limitation for the
primary election, however, may be transferred to and deposited in

10
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the legal and accounting compliance f;nd if the candidate obtains
the contributor’'s redesignation in accordance with 11 C.F.R. §
110.1. 11 C.F.R. § 95003.3 (a) (1) (iii).
26. Pursuant to 11 C.F.R. § 110.1(b) {(4) (I}-(iii), a contribution
shall be considered to be designated in writing for a particular
election if: (1) the contribution is made by cgeck. moﬁey otder,
or other negotiable instrument which clearly indicates the
particular election with respect to which the contribution is
made; (2) the contribution is accompanied by & writing., signed by

the contributor, which clearly indicates the particular election

with respect to which the contribution is made; or {3) the

‘contributicn is redesigned in accordance with 11 C.F.R. §

110.1(b) (5} .

27. Contributions that do not exceed the contribution limits for
the primary election may be redesignated and deposited in a legal
and accounting compliance fund only if: (1) the contributions
represent funds in excess of any amount needed o pay remaining
primary expenses; (2) the redesignation are received with 60 days
of the treasurer’s receipt of the contribution; (3) the {
requirements of redesignation rules have been satisfied; and (4)
the contributions have not been submitted for matching. il C.F.R.

§ 9003.3(a) (1) {iii) (A)- (D).

11
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HOW THE ACTION OF PRESIDENT CLINTON AND THIS COMMITTEES
) 'y - eN_ACT AND THE IND _ACT

28. As a result of his nomination on July 15, 1992 as the
Democratic candidate for President in the general electien,
President Clinton became ineligible to receive a#ditiongl
matching funds for his primary campaign excep; for win&ing down
expenses. The Primary Committee had a NOCO, or deficit, of
$8,303,280 and was required to use private contributions to pay
its primary expenses before it could transfer or redesignate any
private contributions to the Compliance Fund.

29. Instead of applying the private contributions to the NOCO.'
the Pfimary Commiﬁtee transferred and redesignated $1,419;153 to
the Compliance Fund after the date of ineligibility and during a.
time in which there were primary expenses. The transfer was in
vicolation of 11 C.F.R. § 9003 (a) (1) (iii) because the private
contributions should have been applied to the primary expenses.
30. The $1,41%,153 in contributions transferred to the Compliance
Fund were contributions designated by the donors to the primary
election since they were made paﬁable te *Clinton for President"
or a similar entity, and were solicited, received, deposited and
reported by the Primary Committee when it had net outstanding
campaign obligations.

12
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31. The net outstanding campaign obliéatioﬁs on the NOCO
statements of the Primary Committee resulted solely from the
transfer of private contributions to the Compliance Fund. If the
primary committee had not transferred out the § 1,419,15? there
would not have been net outstanding campaign obligationsf
32. President Clinton, the Primary Committee, kts.Treaéurer'
submitted NOCO Statements that did not accurately reflect the
Committee’s outstanding obligations and assets in violation of 11
C.F.R. § 104.14(4).
33. Instead they submitted its NOCO Statements reflecting net
outstanding obligations which they should have used the private
contributicns to satisfy. The private contributions instead wer;
transferred to the Compliance fund.
34. Upon information and belief, President Clinton, The Primary
Committee, and its treasurers knowingly and transferred priva;e
funds to the Compliance Fund when there was a deficit, submitted
to the inaccurate NOCO statements, and applied the private
contributions to the Compliance Fund for the General Election.
These actions resulted in over a $3 million unfair campaigd
finance adva;gage over the opposing candidate in the general
presidential election. The Primary Committee received, according
the FEC Audit Department, over $3 million in public funds to

13
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which it was not entitled in violation of 26 C.F.R. § 9534 by
virtue of this diversion of funds to the Compliance Fund.
35. The duty to not obtain public finds for which a candidate is
ineligible and to submit NOCO Statements that are as accurate as

possible is wvital to the American pubic financing, system and fair

and competitive elections and the ultimate integrity of the
office of President.

EEC_COMPLIANCE PROCEDURE
36. Section § 437g(a) (1) provides that any person who believes
that a violation of the FECA or the Fund Act has cccurred may
file a complaint with the FEC. Plaintiffs filed their
administracive.complaint pursuant to this provision.
37. 2 U.S.C. § 437g{a) (2) provides that, if the FEC, uﬁon
receiving a complaint, determines by a vote of four of its six
members that it has “reason to believe” that a person has
committed or is about to commit a violation of the FECA or the
Fund Act, the FEC shall conduct an investigation into the
allegations contained in the complaint.
38. 2 U.s.C. § 437g({a}) (4) (A) (I) provides that, if the FEC, by a
vote of four of its six members, determines after such

investigation that there is "“probable cause” to believe a person

vicolated the FECA or the Fund Act, the FEC shall attempt to reach

14
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a conciliation agreement. Under 2 U.S.C. § 437g(a) (6) (A) if the

7y

FEC fails to reach such a conciliation agreement, it may, upon a
vote of four of its members, institute a civil action for relief
against that person.
39. 2 U.S.C. § 437g(a) (8) (A) provides that any person aggrievgd
by an order of the FEC dismissing a complaint‘filed by'such.party
under 2 U.S.C. § 437g(a) (1) may file a petition with the'United
States District Court for the District of Columbia. 2 U.S.C. §
437g(a) (8) (C) provides that this Court may declare the dismissal
contrary to law and may direct the FEC to conform with such
declaration within 30 days.

PROCEEDINGS BEFORE THE FEC
40. The FEC General Counsel on July 27, 1995 recommended that the
Commission find reason to believe that President Clinton, the
Primary Committee, and J.L. “Skip” Rutherford, as treasurer, the
GELAC, and J.L. *=Skip” Rutherford, as tréasurer, violated 11
C.F.R. § 9003.3 (a) (1), and that President Clinton, the Primary
Committee, and J.L. "Skip” Rutherford, as treasurer, violated 11
C.F.R. § 104.14 (d}) and 5034.5 {(a). ‘
41. On August 16, 1995 the FEC considered the plaintiffs’

administrative complaint and its General Counsel’s recommendation

15
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but was equally divided on whether to f£ind reason to believe that

President Clinton, the Primary Committee, and J.L. *Skip*
Rutherford, as treasurer, the GELAC, and J.L. “Skip" Rutherford,
as treasurer, vioclated 11 C.F.R. § 9003.3 (a) (1), and that
President Clinton, the Primary Committee, and J.p. "Skip*
Rutherford, as treasurer, vioclated 11 C.F.R. g 104.14 }d) aﬁd
9034.5 {(a).

42. Three Commissioners voted against a determination that the
transfer of $1,419,153 from the Primary Committee the Compliance

Fund was not in accordance with 11 C.F.R. § 9003.3(a) {1) (iii) for

two primary reasons. First, these Commissioners reason such a

"finding of a viclation of 11 C.R. R. § 9003.3 (a) (1) conflicts

with the finding of the Commission’s Audit Report in the Clinton
Primary Committee and that the factual and legal determination
which the Commission previously made in the First Audit Report
are binding upon the Commission's action in MUR 4192. Second,
these Commissioners concludeé that the these contributions were
not designated to the primary election and could not trigger a
violation of_11 C.F.R. § 9003.3(a) (1) (iii). These Commissiéners
constitute the controlling group since the Commission requires 4

affirmative votes to made a f£inal determination and state the

16
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FEC's reasons for its actions in dismissal.of MUR 4192.

43. Three other Commissioners adopted their statement of reasons
in the Audit Report that considered similar, but different,
issues than raised in the instant action, and concluded that
their three colleagues’ failure to vote in favor‘of a violatien
of 11 C.F.R. § 9003.3(a) (1) (iii} could only be conside?ed
“arbitrary and capricious and contrary to law.”

44. On August 16, 1995 the FEC voted 6-0 to close the file in MUR

4192.

45. The FEC's dismissal of plaintiff’s administrative complaigt_
actioﬁ was contra?y to law wifhin the meaning of 2 U.S.C. §
437g(a) (8), and was arbitrary, capricious, an abuse of
discretion, and otherwise not in accordance with law, with the
meaning of 5 U.S.C. § 706, because factually the Commission did
not make a determination in the Final Audit as implied by the
controlling group of FEC Commissioners that the transfer of the
$1,419,151 from the Primary Committee to the Compliance Fund was
in accordance with 11 C.F.R. §9003.3(a) (1) and if the Comméssion
did so find, the finding was inconsistent with 11 C.F.R.

§9003.3(a) (1) and FECA, and the failure of the FEC to make a

17
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final determination on an issue due to a 3-3 deadlock vote does

s

not preclude the FEC from making a different determination under
2 U.5.C. § 437g at a subsequent time, including a determination
that the conduct at issue constitutes a civil violation of FECA.
46. The FEC’'s dismissal of plaintiff’s administrative complaint
action was contrary to law within the meaning ;f 2 U.s.é. 5
437g{a) (8), and was arbitrary, capricicus, an abuse of
discreticn, and otherwise not in accordance with law, within the
meaning of 5 U.S.C. § 706, because the Primary Committee in
viclation of 11 C.F.R. §9003.3 (a) {1) transferred funds to the
Compliance Fund when primary debts remained. The controlling
group of Commissicners misintérpreted the apélication of 11
C.F.R. §9003.3 as to the $ $1,419,151 transferred by not
requiring it to be applied to the NOCO and by permitting the
Primary Committee to arbitrarily designate some but not all such
contributions to be used to repay the NOCO so the campaign could
maximize its campaign resources in the general election. The
FEC’s interpretation is contrary to its own regulations, FECA and
precedent.. ‘

47. The FEC's dismissal of plaintiff’'s administrative complaint

action was contrary to law with the meaning of 2 U.S.C. §
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437g(a) (8), and was arbitrary, capricious,‘and abuse of
discretion, and otherwise not in accordance with law, with the
meaning ¢f 5 U.S.C. § 706, because the Commission failed to find
a misleading NOCO Statement understéting campaign assets was
submitted to the Commission in viclation of 11 C.F.R. § 104.14
(d) and 9034.5 (a} and misapplied these regulaéions in.such'a
determination.

48, The FEC's dismissal of plaintiff’s administrative complaint
action was contrary to law with the meaning of 2 U.S5.C. §
437g(a) (1), and was arbitrary, capricious, an abuse of
discretion, and otherwise not in accordance wi;h law, with the )
meaning of 5 U.S.C. § 706, because the FEC failed to find the
Primary Committee received public funds to which it was not
entitled in violation of 26 U.S5.C. §§ 9034 and 92037 when it

diverted primary funds to the general election compliance fund.

ERAYER._FOR RELIEF

WHEREFORE, the plaintiffs respectfully request that this

Court:

A. Declare contrary to law defendant FEC's dismissal of ‘
plaintiffs’ administrative complaint that William J. Clinton, The

Clinton For President Committee, and its Treasurers, and the

i9



GELAC and iés Treasurers violated 11 C.F.R. § 9003.3(a) (1);

B. Declare arbitrary, capricious, an abuse of discretion, and
otherwise not in accordance with law defendant FEC's disﬁissal of
plaintiff’s administrative complaint that President William J.
Clinten, The Clinton For President Committee, énd,its freasdrers,
violated 11 C.F.R. 5§ 104.14(d) and 9034.5(a);

C. Declare arbitrary, capricious, an abuse of discretion, and
otherwise not in accordance with law defendant FEC’s dismissal of
plaintiff’'s administrative complaint that President William J.
Clinton, The Clinton For President Committee, and its Treasurers,

and GELAC and its Treasurers violated 11 C.F.R. §§ 9034.5{a) and
9037;

D. Issue an order directing defendant FEC to act in conformance

with the Court‘s decision within 30 days after such decision;

E. Award plaintiffs reasonable costs and'attorney fees pursuant

to 28 U.S.C. § 2412; and,

20
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F. Grant such other relief as the Court may deem just.

October ZC), 1995

_Of counsel: Robert R@cker

Respectfully submitted,

i Ll A LT .’ ”’.L
Harold Richard Mz
DC Bar #925677
Counsel for the Plaintiffs

888 Sixteenth Street, N.W.
Seventh Floor

Washington, D.C. 20006
Tel: (202) 785-6677

Fax: 202-835-1912

Aﬁi@yﬁ@ﬂh!
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Anderson Report - Tab 23

23001-23043: Utrecht’s Response (July 1994) to the FEC’s Interim Audit Report
23044: Blank
23045-23054: Utrecht/Laura Ryan Shachoy repest false statements to FEC in MUR.

Note significant false statements in Utrecht’s Response:

Page 3/23003: Note gratuitous and false statement regarding Pat Anderson’s
failure to reconcile her records.

Page 3/23003: Note gramitous and false statement regarding significant
difficulties the CPC was experiencing with its vendor, the Andersons’ firm.

Page 7/23007: Note Utrecht vigorously defends another of the CPC vendors.

Page 8/23068: Note Utrecht states bookkeeping errors are unavoidable
and are to be expected in the normal course of business; again, in defense
of another CPC vendor (but not the Andersons’ firm).

Page 31/23031: Note Utrecht states $37,500 in payments to Kathlyn Graves
were for administrative costs associated with winding down the campaign.
Months later it is discovered that the payments were to a campaign worker

to keep quite about an alleged sexual harassment episode invclving David
Watkins. Refer to Tab 18 for more information.

Page 40/23040: Note Utrecht’s false statement that the Andersons firm sought
and obtained unnecessary redesignation statements for financial gain, without
the knowledge of the CPC, apparently for the financial gain involved.

Page 41/23041: Note Utrecht states the redesignation statements *obtained by
the Commitiee’s vendor” are superfluous.

Page 41/23041: Note Utrecht claims the $2,444,557 transferred to the Compliance
fund was the result of an "analysis” by the CPC -- she failed to mention to the FEC
the batches of redesignation staiements shown in Tab 14 (document series 14000).

Page 42/23042: Note Utrecht suggests that slow processing of contributions
kept the Clinton campaign from getting all it deserved in matching funds.

23045-23054/B  Utrecht and Shachoy’s Response (April 1995) to MUR 4192

Page 7/23051: Note Utrecht’s original false statement about the Andersons’ firm
seeking and obtaining the redesignation statements is repeated.
- 23000




BEFORE THE FEDERAL ELECTION
JULY 6, 1994

RESPONSE OF CLINTON FOR PRESIDENT
COMMITTEE TO THE INTERIM REPORT OF
THE AUDIT DIVISION

This response is filed on behalf of Clinton for President Committee (the "Primary
Committee" or "Committee”) to the Interim Report of the Audit Division ("Interim Report”,
or "Report”). The Committee's response is numbered according to the proposed findings of
the Audit Division as set forth in the Interim Report. For the Commission's convenience we
have also included a summary of the mator issues contained in the Report and a guide to the
Commitiee's responses thereto.

I. Summary

There are several 1ssues raised in the Interim Report that merit special attention by the
Commission because they each have a significant impact on the Committee's NOCO or
repayment obligation,

The auditors' recommendation that the General Committee should reimburse the
Primary Committee for the full cost of $540,313 of equipment purchased by and used by the
Primary Committee is directly contrary to the Commission's regulations at C.F.R. §
9034.5(c)(1), and its adoption would improperly decrease the Primary Committee's entitlement
by $254,390!. Sege Section ITI.B.2.a. below.

The auditors’ recommendation that polling costs of $202,525 incurred prior to the
Primary date of ineligibility should be reimbursed by the General Committee is unsupported
by the Commission's regulations, inconsistent with prior Comnission actions, and its adoption
would improperly decrease the Primary Committee's entitlement by $202,525. See Section
II1.B.2.b. below.

The auditors' recommendation that a joint primary fuifillment/compliance fund
solicitation should have been allocated 50/50 instead of 85/15, as reasonably allocated by the
vendor, is factually and legally unsupperted, and its adoption would result in an improper
decrease of $130,823 in the Primary Committee's entitlements Seg Section II1.B.2.b. below.

“This amount is further increased in the Interim report by an additional $79,808 for related
wiring.
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The zuditors' recommendation that the costs of the biographical film introduc:-.z Bil)
Clinton to the Convention should have been paid by the General Committee is contrary to the
Commission’s regulations at 11 C.F.R. §§ 9032.9(a), 9033.5(c), 9032.6(a), inconsisient with
prior Commission actions, and its adoption would improperly decrease the Primary
Committee's entitlement by $161,273. See Section III.B.2.c. below.

The auditors’ recommendation that the General Committee should reimburse the
Primary Committee $60,4320 for pamphlets printed for use in the primary and not used in the
general is contrary to the Commission's regulations at 11 C.F.R. §§ 9032.9 and 9034.5(c)1),
and its adoption would improperly decrease the Primary Committee’s entitlement by $60,420.
See Section [11.B.2.d. below.

The auditors' recommendation that $237,750 in bonuses paid to campaign staff and
consultants were not qualified campaign expenses is contrary to the facts, the regulations and
prior Commission precedent, and if adopted would improperly decrease the Committee's
entitlement and increase the Committee's repayment. See Section [I1.B.3.b. below.

The auditors' recommendation that $179,357 in traveler’s cheques purchased and used
by the Committee for advance staff per diems were not qualified campaign expenses is
contrary to the regulations, inconsistent with Commission treatment of traveler's cheques as
permissible contributions, and if adopted would improperly decrease the Committee's
entitlement and increase the Committees' repayment. See Section II1.B.3.c. below.

The auditors' recommendation that the Compliance Fund must reimburse the Primary
Committee for $1,296,517 is contrary to the Commission's regulations at 11 C.F.R. §
110.1(b) and § 9003.3(a)(1)(iii), and its adoption would result in an improper decrease of
$1,296,517° in the Primary Committee’s entitlement. See Section II.D. below.

The Committee’s arguments on these issues are set out fully below and supported by
additional documentation and testamentary evidence. Even a cursory glance at these issues
strongly suggests that the auditors' efforts in these audits were to seek out specific
disbursements made by the Frimary and create arguments as to why these items should have
been paid by the General Committee, for the sole purpose of decreasing the Primary
Committee's entitlement and creating an artificially high primary repayment.

The auditors found discrepancies in the Primary Committee's beginning

This number could be as high as $2,444,557. See Section II.D. below.
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walance, receipts, disbursements and ending balance, all of which were materially correcied by
amendments filed on July 2, 1993. These misstatements were essentiafly due to errors by one
of the Committee’s computer vendors who failed to reconcile her records to the accounting
data and bank reconciliation provided to her by the Committee’s accounting departrnent.

No further action or response is necessary.

B. liemization of Recei

The auditors performed a sample review of Primary Committee contributions
and apparently identified 26 contributions that were not itemized as required. On the basis of
this sample, the auditors projected that 8% of the Commitice's individual contributions that
required disclosure were not itemized.

On July 2, 1993, the Primary Committee filed amended reports which
materially corrected the itemization omissions identified by the auditors and therefore no
further action is recommended in the audit report. However, the Commiriee notes that it does
not agree with the auditors’ results projecting itemization errors of 8%. The Committee
further notes that many of the errors occurred during June, July and August of 1992. During
this period, the Committee experienced significant difficulties with the vendor preparing the
Primary Committee's reports.

The auditoss performed a sample review of Primary Committee contributions
for occupation and employer information. On the basis of this sample, the auditors project
that 49% did not have the required information. However, the auditors recommend no further
action since the Commitiee sent an additional mailing in November 1992, requesting
information from contributors who had not previously provided it. The additional contributor
information was disclosed in amended reports filed in July 1993. Although no further action
is recommended, the Committee disagrees with this finding.

The Committee contends that best efforts was satisfied prior to the November
1992, mailing. Al! of the Committee's solicitations included contributor cards requesting
complete contributor information in compliance with the applicabie language in 11 C.F.R. §
104.7. Exhibit 1 contains sample Primary contributor cards. Under the regulations in effect
in 1991, 10 1993, the Committee satisfied the "best efforis” requirement if it made one written
request per solicitation. Since all Commitiee solicitations were accompanied by contributor
cards requesting this information, the Commitiee's solicitations fully satisfied this requirement.

The Interim Report contends that the Primary Committee was required by 2 U.S.C. §
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434(b)(3)(F) to itemize each reimbursement received by Worldwide Travel for pres. .-d secret
service travel, The Committee contends that it properly disclosed these reimbursem: ::ts as
received from Worldwide Travel and that further itemization is not required by the A.:,
regulations or other Commission precedents.

2 U.S.C. § 434(a) requires committees to file reports of receipts and disbursements.
Generally, all reporting under the Act, other than debts and obligations is on a cash basis.
The Commission has addressed a virtually identical issue to this one as 1o disbursements made
by presidential committees. In AO 1983-25, the Commission concluded that the itemization of
disbursement requirements were met when a publicly financed campaign reporied payments to
its media vendor, and further hold that the Committee was not required to itemize payments
subsequently made by the vendor on behalf of the committee. Thus, although committee
vendors are required to maintain documentation of disbursements made to subvendors on

~ behalf of a committee, the committee is not required to report or itemize such disbursements.

The collection and receipt of reimbursements through a third party vendor is indistinguishable
from the situation in AO 1983-25.

11 C.F.R. § 104.3(a)(4)(v) requires only that a committee identify each person who
provides a rebate, refund, or other offset 1o operating expenditures to the reporting committee
in an aggregate amount or value in excess of $200 within the calendar year. The Committee
satisfied that requirement by reporting the receipt of press and secret service reimbursements
from Worldwide Travel which was cperating as a vendor to the Committee in billing and
collecting press and secret service reimbursements. All records pertaining to these collections
were made available for audit as in AO 1983-25. The reporting requirements, however, were
fully met by reporting the receipts from Worldwide. As in AQ 1983-25, the Primary
Committee's travel vendor was a distinct legal entity which entered into an arm’s length
commercial arrangement with the Committee. Worldwide Travel was neither set up by the
Primary Committee, nor was the Primary Committee its only client. It is and was an ongoing
travel business.

The Committee sought informal advice from the audit staff regarding whether these
reimbursements must be iterized and was advised that they need not be. We believe that
advice was fully consistent with the requirements of § 434(b)(3)(f), § 104.3(a)(4)(v) of the
regulations and AO 1983-25. The Committee believes that the auditors are now taking the
position that the Worldwide reimbursements must be itemized simply because most committees
have coliected these refunds themselves and have not used a third party vendor to collect press
and secret service reimbursements.

Although, the Primary Committee believes that its reporting was in full compliance
with the requirements of the Act, the Committee has prepared amendments as directed by the
auditors itemizing the receipts from cach press and secret service entity 1o the extem possible.
This process was extremely time-consuming and costly as the computer records to prepare the
amendments had to be reconstructed. Since the Committee was operating under the

4
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assumption that it did not have to itemize this information, the information was not maintained
in a computer format that made it readily available for itemization. The Committee shall
provide copies of the revised schedules that have been prepared itemizing this information.
The amendments will be filed as soon as the revised summary pages and any other necessary
amendments are compieted.

The Interim Report alleges that seven persons made excessive advances to the Primary
Committee amounting to an aggregate tota! of $75,100, as a result of allegedly untimely
reimbursement of expenses incurred on behalf of the Committee. As the Committee stated at
the audit exit conference, each of the situations questioned by the auditors arose under
different circumstances, the auditors have incorrectly categorized them as excessive and
untimely reimbursements, and the audit analysis overstates the amounts of any advance.

Of the seven persons identified by the auditors, four® were Committee staff and three
were unpaid consuitants to the Committee providing services. As to the staff members, the
auditors’ computer print-out provides a cumuiative total of all expense reimbursements
received by the individuals without identifying those which were for personal transportation
and subsistence. When the personal transportation and subsistence expenses have been
subtracted from the analysis, the contribution figures are dramatically different. The
Committee has prepared a correct analysis accounting for all permissible advances and
reimbursements for transporiation and subsistence expenses®. Exhibit 2.

The other three individuals were permitted under the Act and regulations to extend
credit to the Committee under the ordinary course of business because as unpaid consuitants
they were unincorporated vendors to the campaign under 11 C.F.R. § 116.3. Each of the
individuals involved volunteered their uncompensated services to the Committee and billed the
Committee for the costs incurred in connection with providing those services to the
Committee. Each of the individuals involved has substantial fundraising background and
expertise and thus may be considered an unincorporated commercial vendor. Nothing in the
Act or regulations prchibits vendors from volunteering their uncompensated personal services
to a committee and charging the Committee for the actual expenses incurred. Under 11
C.F.R. § 100.7(b)(3), the value of services provided without compensation by any individual

One (Harold Ickes) was a volunteer consultant until May, 1992, afier which he went on the
Primary Committee's payroll. The Committee's analysis reflects the change in his status.

“The auditors’ analysis of David Wilhelm is skewed by the inclusion of $6,000 which the
Committee decided to reimburse him for the expenses of his apartment. It would have been
permissible for him to pay these expenses without reimbursement, but it was also permissible for
the Committee to reimburse him. The timing of this reimbursement is legally immaterial.
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who volunteers on behalf of a candidate or committee is not a contribution. There i- - thing
in § 116.3 regarding extensions of credit by unincorporated entities that precludes a-.
individual who is providing services t0 a committee from volunteering his or her owi: .2rvices,
but billing the Committee for all other costs incurred. Ken Brody, Shelia Davis Lawrence
(whose expenses were reimbursed to her trust, M.L. Lawrence Trust), and Erskine Bowles
were fundraising consultants to the Committee. Just as other consultants incurred expenses in
the course of providing services to the Committee and received reimbursements, so did these
persons.

The Commission's advisory opinions clearly permit after the fact reimbursement for
expenses incurred under such circumstances. See, e.g., AO 1979-22 (permitting presidential
campaign to reimburse for the expenses incurred by shared counsel in preforming non-
compliance legal and political services to the campaign). Similarly, the Commission has
permitted reimbursement of costs after the fact to artists volunteering their services in creating
artwork for committees. See AO 1980-34.

F. E i ¢ Credit by C. ial Vend

The Interim Report identifies fourteen vendors as "11 C.F.R. § 116.3 Problems."
After a lengthy summary of the regulations at §§ 116.3 and 114.9, the auditors state that these
vendors "generally did not appear to be billing for anything above their costs.” This
conclusion is followed by a summary of the facts of each siruation which does not provide any
legal analysis as to what is the specific alleged violation by each vendor. As described more
fully below and supported by the attached documentation and affidavits, each of the situations
identified by the auditors was in compliance with the Commission's regulations. As the
attached detailed documentation clearly demonstrates, all activity by the noted vendors was in
accordance with 11 C.F.R. §§ 116.3 and 114.9.

The Act and Regulations require that for unincorporated and incorporated commercial
vendors an extension of credit is permissible if extended in the ordinary course of business and
the terms are substantially similar to extensions of credit to nonpoiitical debtors that are of
similar risk and size of obligation. The Commission in 11 C.F.R. § 116.3(c) has stated that
the Commission will consider the following factors when determining whether credit was
extended in the ordinary course of business: 1) whether the commercial vendor followed its
established procedures and its past practice in approving the extension of credit; 2) whether
the commercial vendor received prompt payment in full if it previously extended credit to the
same candidate or political committee; and 3) whether the extension of credit conformed to
the usual and normal practice in the commercial vendor's trade or industry.

As the attached documentation regarding commercial vendors confirms, the billing
process for each commercial vendor was within its normal and ordinary course of business in
accordance with 11 C.F.R. § 116.3. Accordingly, there was no extension of credit outside the
normal course of business. The Act, Reguiations and advisory opinions provide no set time
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standard for payment, but only require that billing be handled in the veador's normal and
ordinary course of business. The fact that the law provides no defined time limit necessarily
acknowledges that different industries and trades operate with widely varying billing practices
both in terms of how costs are billed and the timing of such billing.

In addition, it is clear that vendors dealing with political campaigns, in an effort to
fully comply with the election laws, take the time necessary to ensure that all charges are
properly accounted for and are billed at the appropriate amounts. To penalize these vendors
who take the extra time and care to ensure compliance with the election laws would be
ludicrous. Moreover, the Audit Staff's questioning and unreasonable pursuit of the above-
noted vendors' billing is not only manifestly contrary to clear legal and factual authority
demonstrating compliance with 11 C.F.R .§§ 116.3 and 114.9, but also serves to defeat well-
established Congressional and Commission objectives to streamline, simpiify and shorten the
audit process. In addition, it forces the Committee to expend valuable resources to respond to
issues which clearly do not constitute prohibited contributions or extensions of credit outside
the normal course of business either under the letter or the spirit of the law. For instance, the
Audit staff has included in its analysis of extensions of credit, situations involving obvious
clerical and bookkeeping mistakes which were rectified by the Committee and vendor prior to
Commission action. To penalize the Committee for rectifying administrative and clerical
errors, penalizes the Committee for making a good faith effort to voluntarily comply with the
law and accordingly undermines one of the basic tenets of federal election law.

In connection with the use of corporate facilities, the Regulations requires that a
stockholder or employee who makes more than occasional, isolated or incidental use of a
corporation's facilities for individual volunteer activities in connection with a Federal election
is required to reimburse the corporation within a commercially reasonable time for the normal
and usual rental charge, as defined in 11 C.F.R. § 100.7(2)(1)(iii)(B), for the use of such
facilities. 11 C.F.R. § 100.7(a)(1)(iii}(B) states that "usual and normal charge for goods
means the price of those goods in the market from which they ordinarily would have been
purchased at the time of the contribution; and the usual and normal charge for any services,
other than those provided by an unpaid volunteer, means the hourly or piecework charge for
the services at a commercially reasonable rate prevailing at the time the services were
rendered.” Similarly, other persons who make use of corporate facilities must reimburse
within a commercially reasonable time in the amount of usual and normal charge, 11 C.F.R. §
114.9(d).

Importantly, neither the Act, Regulations or advisory opinions set any time limit as a
standard for reimbursement and provide only that reimbursement be made within a
"commercially reasonable time”. Moreover, the Commission has itself acknowledged that "[in
situations where billings are required to occur by entities which do not routinely bill for
services rendered it is ofien difficult to define a commercially reasonable time." General
Counsel's Report - MUR 1641. Accordingly, for those vendors that do not routinely bill for
goods and services, it is only logical that the billing process could take longer. To penalize a

7
... 23607



R

s

vendor for taking the necessary time to ensure that all costs are properly billed soz  -omply
with 11 C.F.R. §8§ 116.3 and 114.9 would be senseless. In MUR 1641, theComr n
concluded, therefore, that when the Commission's investigation focuses upon recent

ongoing activity it is necessary to look at whether the billing occurred only as a resuit +f the
Commission's findings. In every instance questioned by the auditors as to Primary Committee
vendors, the billing took place prior to the auditors’ review.

For those vendors operating as commercial vendors, the attached affidavits
unquestionably demonstrate that their respective billings were handled in the normal and
ordinary course of their business. In those situations invoiving the use of corporate or labor
organization facilities, the antached affidavits prove that all billings were handled in a
commercially reasonable time in accordance with 11 C.F.R.§§ 114.9 and 110.7(a)(iii)(B).

In several instances, the vendors inadvertently made bookkeeping errors in the billing
process. The Audit Staff would like to treat these inadvertent errors as intentional extensions
of credit cutside the normal course of business in violation of the Act despite legal and factual
authority to the contrary. Inadvertent bookkeeping errors are unavoidable in the operation of
any business and, therefore, are within the normal and ordinary course of business.
Moreover, in each instance, the attached affidavits demonstrate that the vendors clearly
intended to comply with the law by providing evidence of a signed contract, or reasonable
explanations such as obvious bookkeeping errors, later discovered and immediately rectified.
Most importantly, the vendors and Committee rectified these errors assoon as discovered. To
penalize vendors and the Comrnittee where inadverient mistakes were made and immediately
rectified upon discovery would seriously undermine the Commission's mission to encourage
voluntary compliance. In fact, it would discourage parties from rectifying innocent errors.

A summary of each 116.3 issue follows.

Hellring Lindeman Goldstein & Siegal - As the attached affidavit demonstrates, all

aspects of Hellring Lindeman’s billings including the timing of the issuance of invoices and
payment by the Committee were handled within its ordinary course of business. Hellring
Lindeman’s followed its usual, customary and established billing procedures and its treatment
of the Commitiee was wholly consistent with the manner in which it billed many other clients.
In addition, to ensure compliance with applicable election laws, Hellring Lindeman took
special care to ensure that all charges were properly accounted for and billed. Exhibit 3.

Goldman Sachs - The Audit Staff has questioned the timing of billing by Goldman
Sachs & Co. (*Goldman Sachs”) to the Committee for the rental of office space and
miscellancous expenses in the amount of $16,295 as possible extensions of credit outside the
normal course of business. The Act, Regulations and advisory opinions provide no set lime
limit for billing and payment for the use of facilities but only require that reimbursement be
obtained within a commercially reasonable time. As the attached affidavits clearly prove, the
timing of Goldman Sachs’ billing was done within a commercially reasonable time. Exhibit 4.
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As the affidavits confirm, in all billings for the Committee, Goldman Sachs followed
its usual and established administrative procedures in accounting for, accumulating, verifying
and billing charges to the Committee. Moreover, the processing and billing of all the
disbursements were within the customary and usual time periods for such expenses. According
to Goldman Sachs, the billing process for third parties normally may take anywhere from
several months to more than one year from the time that expenses are actually incurred.

In connection with the use of office space by Mr. Carey, in order to assure that all
charges were properly accounted for and billed to the Committee, Goldman Sachs billed the
Committee in a commercially reasonable time, consistent with Goldman Sachs® customary
practices, after Mr. Carey vacated the office space. Mr. Carey only occupied the otherwise
vacant office on various days in October and November, 1991, and such office space was not
used by Mr. Carey on a daily basis. Mr. Carey vacated the office space in or about
November, 1991, and Goldman Sachs, following its usual and established procedures,
promptly proceeded to review and confirm the accuracy of ali charges to the Commiriee in
connection with the occasional use of the office. In February 1992, Goldman Sachs issued an
invoice to the Committee for the use of office space and related expenses. The Committee
paid the invoice in full within 60 days of the issuance of such invoice. As Goldman Sachs
attests, both the timing of the billing and the timing of the payment are well within its
custornary timeframe for billing and receiving payment for similar expenses by third-parties.

Similarly, Goldman Sachs recorded and billed the Committee for car service expenses
during the periods ended February 13, 1992, and March 18,1992, in Goldman Sachs’ routine
manner and within its normal time periods, as Goldman Sachs artests. Finally, the Commitiee
was billed consistent with Goldman Sachs’ normal commercial practice for the breakfast at
Goldman Sachs, as the same affidavit also explains. The Commitiee promptly paid each of
these bills as well. In sum, Goldman Sachs handied these expenses consistent with the normal
course of its business and therefore has not extended credit 1o the Committee within the
meaning of the statute.

Sun Building Associates - The affidavit of Charles Trainum, attached hereto, confirms
that Sun Building Associates did not extend credit to the Committee outside the normal course
of business. Exhibit 5. The Committee entered into a verbal agreement with the Committee
for short-term use of the space located in 1317 F Street, N.W., Washington, D.C. In
addition, all aspects of the billing process were handled within the normal course of its
business. It is not uncommon for the first bill to a new tenant to be delayed for several
months while the initial processing takes place. In fact, the Partnership presently leases space
to a non-political tenant on identical terms to the arrangement with the Commitiee. This
tenant also occupied its space for several months before being billed. Moreover. after
issuance of the Committee's bill and failure of the Commirtee 1o pay such biil, Sun Buiiding
Associates referred the matter to its attorneys for immediate collection action. Accordingly,
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all dealings between Sun Building Associates and the Commitiee were within the no .l and
ordinary course of the Partnership’s business and accordingly do not constitute a pr«  Hited
contribution.

Manatt, Phelps & Phillips - The auditors have questioned the billing of the Committee
in the amount of $120,192 as a possible extension of credit outside the normal course of
business. However, payment by the Committee in July, 1992, did not constitute an extension
of credit outside the normal course of business. Manatt, Phelps & Phillips, like most law
firms, frequently bills clients at the end of a project.® Manatt, Phelps cites many types of
matters in which it bills non-political clients at the conclusion of a project. This is often
necessary because it takes time to receive and process invoices from other providers and
vendors which the firm utilizes to provide services to clients. In addition, in the case of the
Committee, extra time and care was taken to ensurc that all costs were properly accounted for
and billed at the appropriate level in order to fully comply with applicable election laws. The
Committee received bills from Manatt, Phelps on July 8, 1952, and paid such bills promptiy
thereafter.

As the attached affidavit from Judith Cunningham clearly demonstrates, all aspects of
the Commitiee's billings were handled in the ordinary course of business and the Committee
was treated in a manner totally consistent with the firm's treatment of other non-political
clients. Exhibit 6. Accordingly, the timing of the billing by Manatt, Phelps and receipt of
payment was in accordance with 11 C.F.R .§ 116.3, and did not constitute an extension of
credit outside the normal course of business.

Sutheriand Company - The auditors have questioned the billing of $29,298 by
Sutherland Company as a possible extension of credit outside the normal course of business.
The auditors’ assertions are erroneous. Sutherland Company is a political consulting and
public relations firm. Accordingly, it provided goods and services to the Committee and
bilied the Commituiee within its ordinary course of business. Sutherland Company billed the
Committee as soon as practical while ensuring that all charges were properly accounted for
and charged. Sutherland Company, as is its ordinary course of business, often used
subcontractors to provide such goods and services and, accordingly, had to wait to receive
bills from such vendors before it could bill the Committee. In addition, the auditors state that
Sutherland Company provided the use of its corporate aircraft to the Committee. The
auditors' contention is incorrect. Sutheriand Company does not have a corporate airplane.
Rather, Sutherland Company, as it does for other non-political clients in its ordinary course of

Manatt, Phelps believes that it issued periodic bills to the Committee as described in
the affidavit of Judith Cunningham. However, the Committee has no record of
receiving these bills. Committee records reflect the receipt of two iavoices on July 28,
1992. However, regardless of whether Manatt, Phelps sent the periodic invoices, it is
within Manatt Phelps' ordinary course of business to biil at the end of a project.
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busincs;s, arranged for the use of transportation for the Committee and bitled the Committee
for such transportation. Exhibit 7,

TAC Air - Two invoices from TAC Air have been questioned by the auditors as
possible extensions of credit outside the normal course of business. As the attached affidavit
confirms, TAC Air did not extend credit outside the normal course of business with respect to
either invoice. Exhibit 8.

The auditors have questioned the timing of 2 payment by the Committee to TAC Air on
August 10, 1992, in the amount of $9,370. for a February 24, 1992, chaner flight. TAC Air
is a licensed charter company. Truman Amold Companies is TAC Air’s parent corporation.
The Committee used Truman Arnold Companies' private plane occasionally, as well as leased
charter planes from TAC Air. The Committee always paid in advance for the use of the
private plane as required by 11 C.F.R. § 114.9(¢) and paid for the use of TAC Air’s charter
plane in the ordinary course of business. As provided by Mr. Day, Administrative Vice
President of TAC Air, the Commitiee made a payment in the amount of $10,859 for the use of
Truman Arnold Companies' private plane. However, TAC Air inadvertently applied such
payment to the $9,370 charter invoice. Accordingly, no past due notices nor an outstanding
balance appeared in connection with this invoice. Thus, neither TAC Air nor the Committee
would have been aware that there was an outstanding invoice.

In addition, the Committee had taken a flight on May 1, 1992, and paid for such flight
in full in the amount of $1,496. However, TAC Air mistakenly issued the Committee an
invoice in the amount of $4,232 for another flight on that same day which did not occur.
Theefore, no payment was due from the Committee in the amount of $4,232.

As demonstrated by the attached affidavit, TAC Air did not provide an extension of
credit outside the normal course of business with respect to either of the two invoices
questioned by the auditors.

American Federation of Teachers - The Interim Report question payment to the
American Federation of Teachers by the Committee dated in the amount of $12,126 for an
Albert Shanker regular weekly column in the New York Times. The Committee paid the
invoice on February 18, 1993. The delay resuited from a clerical error by American
Federation of Teachers. An invoice was promptly prepared by American Federation of
Teachers for the column and was forwarded to the Committee. However, the invoice was
improperly made out. As a result of the error, the invoice was not properly directed to the
Comumnittee's accounting office. In February, 1993, AFT discovered the discrepancy and
immediately issued another invoice to the Committee which was paid promptly thereafter.
This clerical error did not cause an extension of credit outside the normal course of business.
As soon as the error was discovered it was immediately rectified. In addition, the issuance of
the original invoice as well as the action to immediately correct the inadvertent error evidences
good faith efforts to comply with the law. Exhibit 9.
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Democratic Party of Arkansas - The Democratic Party of Arkansas and the

Commitiee executed an agreement for reimbursement to the Democratic Party in cor - -.tion
with the use of telephone banks during the primary campaign. The Democratic Part

personnel and financial resources were at the time of the Committee’s use of the phone banks
through the present time, extremely limited. Accordingly, there was a delay in the issuance of
an invoice to the Committee. As soon as the Committee discovered that it had not received an
invoice from the Democratic Party, it notified the Democratic Party and the Democratic Party
immediately issued an invoice which was paid promptly by the Committce. Good faith efforts
to comply with the law are evidenced by the execution of a written agreement between the
parties. However, administrative error due to a lack of sufficient personnel and financial
resources delayed issuance of the invoice. Therefore, it is clear that neither the Committee
por the Democratic Party intended to make a contribution. Exhibit 10.

Newmark & Company Real Estate, Inc, - As the artached affidavit clearly

demonstrates, Newmark & Company did not extend credit to the Committee outside the
normal course of business. Exhibit 11. Because information regarding the Committee's
month to month lease was not properly entered into Newmark's accounting system, a bill was
not generated until August 15, 1992. The Commirtee paid the invoice in full promptly
thereafter. As the attached affidavit states, however, this was within Newmark's ordinary
course of business. Ms. Fennelly cites several other cases in which rent was not paid by non-
political tenants for up to six months. In addition, as Ms. Fennelly attests, written leases are
not always executed with tenants. Moreover, Newmark & Company never intended nor
considered the timing of the billing to be a contribution. In light of the above, it is clear that
both the timing of billing and payment were in accordance with 11 C.F.R. § 116.3 and,
accordingly, do not represent an extension of credit outside the normal course of business.

Occidental Petroleum - The auditors have listed a possible extension of credit by
Occidental Petroleum in the amount of $19,357. The auditors have incorrectly included in this
amount a $3,000 disbursement to Jerty Stern (discussed below). As the attached affidavit
states regarding the $16,357 in charges, Occidental biiled these expenses within a
commercially reasonable time in accordance with 11 C.F.R. § 114.9. Exhibit 12.

lerry Stein - As the attached affidavit and Committee memorandum demonstrate, Mr.
Stern received payment in full for the $3,000 charge. Exhibit 13,

Tradec - As the attached affidavit from the President of TRADEC confirms, TRADEC
did not provide an extension of credit outside its ordinary course of business. Pursuant to Mr.
Jackson’s understanding with the Committee, he accounted for his personal time and the
personal time of Patrick Booth spent supervising the maintenance of a fundraising database and
performing event coordination even though these services qualified as exempt volunteer
services pursuant to 11 C.F.R. § 100.7(b)(3). Exhibit 14. However, because of confusion
over the meaning of *in-kind® services on the invoice, the Committee paid the $7,807.50
notwithstanding the fact that the services qualified as exempt volunteer services. Accordingly,
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there was no improper extension of credit and the billing and payment for such services,
although permissible exempt volunteer services pursuant to 11 C.F.R. § 100.7(b)(3) and.
therefore, not legally mandated. was nevertheiess done within a commercially reasonable time
pursuant to 11 C.F.R. § 114.9. Therefore, the Tradec billing does not represent a prohibited
contribution.

Walter S, Kyle - Walter Kyle did not provide the Committee with an extension of
credit outside the normal course of business. As the attached affidavit proves, Mr. Kyle billed
the Committee in a manner consistent with his treatment of other non-political clients of like
size and financial capacity. Exhibit 15. Mr. Kyle normally bills clients at the completion of
the project. Often Mr. Kyle does not receive payment from clients for at least one vear from
the time of billing. Accordingly, ail Committee billings were handled within his normal
course of business in accordance with 11 C.F.R. § 116.3 and, therefore, are not a prohibited
contribution.

Mozark Proguctions - The audiiors have questioned the timing of the billing and the
billing at cost by Mozark Productions for the production of promotional videos by Mozark
Productions. However, as the attached affidavit clearly confirms Mozark Productions did not
provide an extension of credit outside the normal course of business. Exhibit 16. Mozark
Productions provided production services to the Committee in connection with the production
of promotional videos. Mozark billed the Committee at the end of the project as is customary
in the entertainment industry. In addition, it is standard industry practice for production
companics to bill a client for the direct costs of preparing a video plus a fee for services of the
producers. In accordance with 11 C.F.R. § 100.7(b}(3), Harry Thomason and Linda
Bloodworth-Thomason volunteered their personal services and did not receive compensation
from Mozark for those services.

O’Keefe Ashenden Lyons & Ward - The auditors have questioned the timing of
March 11, 1992, and March 20, 1992, statements of this firm. As the attached affidavits

clearly demonstrate O’Keefe Ashenden Lyons & Ward billed the Commitiee in 2 manner
consistent with its treatrnent of other non-political clients. Exhibit 17. It is customary for the
firm to bill clients at the conclusion of 2 matter in those areas involving identifted, non-
recurring transactions (such as real estate, tax, will, probate, as well as ail pro bono work,
civic affairs and other community relation matters.) The amounts billed by the firm reflect the
normal and ordinary charges for expenses of that kind and there was no discount or reduction
in such expenses. Accorcingly, the statements in question were accrued, billed and paid in the
ordinary course of the business of the firm as it has historically practiced.

— : -~ Yitle 26 of the United Siates Cod
A. Calculation of Repayment Ratio

The Committee does not dispute the auditors’ calculation of the repayment ratio as
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25.8346% as of the date of ineligibility.

The Interim Report contends that the Committee is owed $50,358 in apparent duplicate
or overpayments. The Committee has provided documentation resolving $17,921 (Mary
Leslie) of this amount. $14,806 in refunds have been received from vendors. Of the
remaining $17,881, the Committee is still awaiting documeniation for $2,216 (Harold Ickes),
$2.062 (Carol Willis); $2,208 has been written off as uncollectible bad debts (Gibbs, Halloran
and Bachar); the Committee will be receiving a refund of $11,145 (Bylites).

In a few instances, the Conumitiee is owed funds from vendors who received
overpayments, but the amounts owed the Committee are essentially bad debts: either the
Committee is unable to presently locate the vendor or the vendor has gone out of business and
has no funds available to repay the Committee. While the auditors contend that these amounts
should be repaid to the Treasury, the Committee contends that it should not be required to
make repayments for these amounts where it has made reasonable efforts to collect the debts
owed the Committee and through no fault of the Committee is unable to do so. Thus, as 10
Gibbs, Halloran and Bachar, discussed below, the Committee is already out the money, has
no prospect of collecting the debt and should be permitted to write the debts off as bad debts
under C.F.R. § 9034 .5(d) without penalty. The total amount of uncollectible debts is only
$2,208, a small percentage of total Committee disbursements.

Geoff Gibbs - The audit report contends that Geoff Gibbs received overpayment
in the amount of $507. The Committee was able to reach Mr. Gibbs for the first time on
November 2, 1993. At that time the Committee staff member, Cathleen Cavender, explained
the situation to Mr. Gibbs. Mr. Gibbs denied the existence of any overpayment and
maintained that to the extent there may appear to be an overpayment, Mr. Gibbs accepted the
payments in lieu of submitting a reimbursement request for expenses of an equal value. Ms.
Cavender explained that it would be necessary for Mr. Gibbs to provide the Committee with
such documentation. On the same date, Ms. Cavender forwarded to Mr. Gibbs all relevant
Committee records for use in his resolution of this matter. Despite numerous Committee
auempts, other than his statement above, Mr. Gibbs has failed to respond in any manner to the
Committee inquiry. Additionally, in the interim Mr. Gibbs has become unlocatable, having
left the Washington, D.C., area. Recently, the Committee was informed that Mr. Gibbs was
located in California and through a Directory Assistance infermation search attempted to
contact him. The Committee has left numerous messages on what we believe to be Mr, Gibbs'
answering service and to date, have received no return calls. The Committee maintains the
position that there may in fact have been no overpayment. However, despite the Commitiee's
best efforts, in: the absence of cooperation and documentation, it appears that we cannot further
substantiate this assertion beyond a reasonable doubt. Should the Commission choose to
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maintain that this constitutes an overpayment, the Committee asserts that this debt is
uncollectible under the terms of 11 CFR § 9034.5(d), and the Committee having demonstrated
commercially reasonable efforts to resolve the situation, should be allowed to write this
amount as an uncollectible bad debt. As such the Committee should not be further penalized
with a2 Commission repavment determination. Exhibit 18.

Charles Halloran - The audit report contends that Charles Halloran received an
overpayment in the amount of $500. The Committee experienced major difficulties in
contacting Mr. Halloran. The telephone numbers listed on Committee records had been
disconnected; attempts 1o contact local personnel who had worked with Mr. Hailoran revealed
no current phone numbers and finally after receiving information that Mr. Hailoran may be
working in the District of Columbia, District information services carried no listing. It was
not until Jupe 1994, that the Committee was finally able to locate Mr. Halloran at his home in
Arlington, Virginia. On this date, Mr. Halioran was notified of the alleged overpayment and
asked to either forward the amount in question to the Committee or provide the Committee
with sufficient documentation to demonstrate no overpayment. Mr. Halloran maintains that no
overpayment was made, but we do not anticipate receiving either documentation or repayment
from Mr. Halloran. As with Mr. Gibbs, the Committee should be able to write-off this
amount as a bad debt. pursuant to § 9034.5 (d). Exhibit 18.

Steve Bachar - The audit report contends that Mr. Bachar received an overpayment of
$1.,200 from the Committee. We have recently contacted Mr. Bachar in reference to this
matter and have forwarded relevant Committee documentation. Mr. Bachar has as of yet been
unable to review the Committee's records and is currently traveling abroad and is unable to
respond. We do not anticipate wither receiving adequate documentation or repayment and due
to Mr. Bachar's extensive travel and consequent unavailability, should be permitted to write-
off this amount. Exhibit 18.

The Commitiee’s response to the additional individual items noted in the report is as
follows:

Alamo - The $43,420 was refunded to the Committee from the General Committee by
transfers made on January 11, 1994, and March 24, 1994,

Vemer, Lipfert Copsulting Services, Inc. - As noted in the Report, the $10,048 was

refunded o the Commitiee on June 16, 1993.

C&P Telephone - The 33,606 was refunded by the General Committee by transfers on
January 11, 1994, and March 24, 19%4.

Southwestern Bell - As noted in the report, the $17,054 was refunded to the
Commitiee by the vendor.
15
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Strategic Polirical Response - Strategic Political Response ("SPR") billed th.

Committee based on estimated mailing costs. Afier the mailings were completed anc the
actual costs determined, the Committee received revised invoices with the correct amounts.
When all of the SPR jobs were completed for the primary, a final reccnciliation was prepared.
On the basis of this reconciliation, it was determined that the Committee had overpaid in the
amount of $49,856. This amount was refunded to the Committee on August 9, 1993.

Mary Leslie - As indicated to the auditors previously, the $17,921 paid to Mary Leslie
was not an overpayment. Mary Leslie was a fundraiser for the Commitiee. According to the
terms of her agreement, §§ 4.01(a) and (b) called for compensation based on 2% of all funds
raised in the state of California. Ms. Leslie has agreed to submit an affidavit further clarifying
this, but due to her travelschedule, the Committee will have to submit it when it is forwarded
to us. Exhibit 19. Accordingly, she received no overpayment.

2. Geperal Election Expenditures

The auditors contend that the Primary Committee paid $879,361 in expenses that
should have been paid by the General Committee and $202,204 that should have been paid by
the Compliance Fund. As described more fully beiow, the Committee disagrees with the
auditor's underlying assumption and the calculation of these numbers.

To arrive at their much larger numbers, the auditors' approach was selectively to target
certain expenditures made by the Committee during the primary matching payment period and
argue that even though they were paid for and used prior to the date of ineligibility they were
general election expenses. The auditors' motivation in so doing appears to have been solely
for the purpose of decreasing the candidate's entitlement and increasing the Committee's
repayment. This method of selective review is inconsistent with the Act and regulations,
unfair to the Committee and inconsistent with the Commission's recent attempts to simplify the
audit process.

As discussed below, as 10 each expenditure questioned by the auditors, the goods and
services questioned by the auditors were all purchased prior to the date of ineligibility and
used in the primary. The auditors' underlying argument seems to be that the primary
campaign expanded in size in May and June only because it appeared at that time that Clinton
would be the nominee. From this premise they argue any expenditures related to the
expanding size of the staff and the level of activity were for the general election. While it is
true that the Primary Committee's level of activity and size increased dramaticaily between
May and July, it does not follow that this increased activity and need for equipment was solely
for the general election. This type of sxpansion always occurs in a campaign that looks likely
to obtain the nomination. The likely success of the campaign does not alter the fact that the
activity of the campaign until the nomination is officially secured is primary activity. Indeed,
going into the Convention in 1992, aithough President Clinton had captured the clear majority
of delegates and was virtually assured of the pomination, he did not have the number of
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committed delegates required to obtain the nomination. See letter from Joseph E. Sandler,
DNC General Counsei. Exhibit 20.

Under the regulations, a "qualified campaign expense” is one incurred prior to the date
of ineligibility and made in connection with the candidate’s campaign for nomination. 11
C.F.R. § 9032.9. Each of the expenditures described below meet this test. To the extent that
some of the expenditures, such as the equipment purchased by the Committee was also used in
the General, it was properly transferred to the General using the formula stated in the
Commission's Primary Manual and regulations at 11 C F.R. § 9034.5 (c)(1). This formuia
was specifically adopted by the Commission in order to avoid the situation created by the
auditors in this report, i.e.. the need to review each expenditure and determine the correct
aliocation of use between the primary and general. Instead, for equipment purchased and used
(for whatever duration) during the primary, the Committee is permitied to transfer that
equipment to the general election using the formula. The auditors' approach in this audit seeks
to undermine the simplification the Commission sought in adopting this formula, to multiply
the uncertainty to committees in need of clear guidance and to consume scare Committee
resources in resolving what will be inevitable disputes.

The Commission's reguiations at 11 C.F.R. § 9034.5 (c)(1) specify precisely the
treatment of capital assets and distinguishes between those acquired prior to and after the date
of ineligibility. The Primary Committee followed this formula which the auditors seek 1o re-
write out of the regulations.

Each of the expenditures identified by the auditors is discussed below. and additional
supporting documentation establishing that they were "made in connection with the candidate's
campaign for nomination” is attached.

2 Eaui | Facilit

Fumire Now, Inc.  JCL. Ioc,, and W.P, Malope - The Interim Report contends that
computer equipment purchased by the Primary Committee for a total of $540,313 should have
been purchased by the General Committee, with the Primary paying no share of the costs.
This contention is contrary to the Act, regulations and prior Commission precedents regarding
the purchase of equipment. Because of the dramatic increase in demand on the Primary
Committee's computer systems in the Spring of 1992, the Committee made the purchases
noted in the Interim Report from Future Now, Inc., ICL, Inc. and W.P. Malone. This
equipment was purchased for and used by the Primary Commitiee. As requested in the
Interim Report, details of the acquisition and usage of each computer purchase is included in
Exhibit 21. The Primary Committee followed the Commission’s regulations and instructions
in the Primary Manual and transferred this equipment to the General, after depreciating it by
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As noted above, the regulations specify the method by which a primary comy.. :ee must
transfer capital assets to the general eiection. 11 C.F.R. § 9034.5(c)(1). This reguiation
distinguishes between assets acquired prior to the date of ineligibility (which may be
depreciated by 40% -- or more if documented by the committee) and those acquired after the
date of ineligibility (for which the general must pay fair market value at the time of
acquisition). Id. In the Interim Report, the auditors seek to ignore this regulation by
asserting that this equipment was really only purchased because it would also be needed in the
general election. They apparently do not argue that it was not used in the primary. The
Commission must reject this argument for the following reasons:

o The Commussion adopted this formula in order 10 simplify the wansfer of assets
between primary and general committees. The 60/40 split was adopted with the full
knowledge that in fact some capital purchases acquired early in the campaign will have
depreciated to a greater extent than 40%, while others purchased later may have depreciated
less. Rather than requiring each committee to document the depreciation of each asset, the
Commission adopted the approach in § 9034.5 and intended to allow each committee to apply
the 40% depreciation without additional documentation. The auvditors seek to undermine this
bright line approach, by imposing an ad hoc, post hoc and subjective reevaluation of the
timing of the use and purchase of each asset.

o As set forth in Exhibit 21, all of this equipment was used during the Primary

¢ When transferring the equipment, the Committee calculated the value of the assets by
taking the full cost of the equipment purchased, and did not include the amount of the sales tax
paid on the equipment. The auditors further contend that the value of the equipment transferred
should have included the amount paid in sales tax. This contention is similarly incorrect for the
following reasons: the amount paid in sales tax does not increase the fair market value of
equipment purchased; including sales tax in such a calculation is contrary to standard accounting
practice; Arkansas recognizes no sales tax on resales of equipment, and therefore, no sales tax was
owed by the Genperal to the Primary. Applicable Arkansas Law promulgated under Arkansas
Gross Receipts Tax Regulations, §GR-49, dated November 1, 1992, states in part: "The gross
receipts or gross proceeds derived from isolated sales not made by an established business or in
an established manner are exempt from the tax.” §GR-49 defines "isolated sale” as "...a
one time sale of an item, or group of items not made by an established business...” The
Committee is not an established computer merchant, nor did this transaction have the potential for
multiple occurrences. When asked for guidance, the Arkansas Department of Finance and
Adminijstration staied that the Primary Committee's sale of computers 1o the General Committee
fell within the contemplation of GR-49 and as such the Primary Committee was not under required
Arkansas law 1o assess a tax charge against the General Committee not forward any tax receipts
to the Department of Finance.
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campaign. The enhanced computer capability was critical to respond to the Committee’s
increased correspondence needs. for the increased needs of delegate tracking. to support the
scheduling operations. for general political support and for communications. The sumimary of
the usage of each computer system, and the memoranda from Monica Breedlove and Sherry
Curry, explain in detail how this compuier support was critical to the primary efforts and how
the Committee's systems were inadequate by February and March. In addition. we have
included copies of some sampie repair cail invoices from March and May showing that the
Committee's system was crashing. Exhibit 21. Rather than the purchases being timed to
justify payment by the Primary as the auditors contend, the acquisition of the needed
equipment was long overdue.

o The auditors' position on this equipment is aiso internally inconsistent. While they
question the need for the increased equipment in the primary, they do not challenge the
Committee's increased expendirures for staff and overhead which necessitated the increased
computer capability. Thus. they apparently do not dispute that the Primary Committee had
dramatically increased staffing requirements during this period, but rather would disaliow only
the Committee’s purchase of equipment to support that staff.

o The information conained in the Committee Exhibit 21 also demonstrates that the
Committee considered alternatives tc purchase of new equipment during May and June, 1992.
The Committee‘s computer consultant looked into the possibility of upgrading the Committee's
existing system to accommodate the increased usage, but determined that upgrades would cost
approximately $400,000 and would still be unreliable. Thus, it was more cost effective for the
Primary Committee 10 purchase the new equipment for a tota} of $540,000 with the
expectation that 1t would be :ransferred to the General with depreciation of 40%.

In summary, these equipment purchases were made by the Primary Commitiee during
the matching payment period, were for equipment used during and in furtherance of the
primary campaign, and were transferred to the General Committee in compliance with and
reliance on the Commission's regulations at 11 C.F.R. § 9034.5 and the Primary Manual.
Thus, no further amount is owed the Primary from the General Commitiee.’

LK Eleciric - This expenditure of $79,808 was necessary to upgrade the wiring at the
Committee's headquarters. It was incurred and used during the primary campaign. and thus
was a qualified campaign expense by the Primary Commitiee. This wiring would have been
necessary to accommodate either an upgrade to the Committee's existing system or the
purchase of the new equipment, and was necessary to support the increased usage during the
primary campaign for uncontroverted primary purposes. Thus, the Primary Commitiee

" Once again, the auditors' sole motivation seems to be to try to find ways to decrease the
primary's qualified campaign expenses (o increase the amount the auditors allege that the
Primary Committee received in excess of entitlement.
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properly paid these costs.

Little Rock Newspapers - The Primary Committee agrees that this amount, $:..500,
was erroneously paid by the Primary and should have been paid by the General Committee.

b. Polli | Direct Mail

Greenberg-Lake and Opinion Research - The auditors contend that polling costs of
$93,904 paid to Opinion Research and §108,622 paid to Greenberg-Lake for polls conducted

between mid-June and the convention should have been aliocated to the general election. This
position is inconsistent with the facts concerning the purpose and usage of the polls, as well as
the Act, regulations, and prior Comumission treatment of expenses paid by prior primary
committees during this period of time.

As the Committee advised the auditors at the Exit Conference and as set forth in the
memorandum from the Executive Director of Greenberg Research, Inc. dated November 8,
1993, these polls were related to delegate tracking and support functions and vice-presidential
selection. Since the auditors apparently mistakenly believe that they can discern the purpose of
polls by reading the questions, the Cormmittee has obtained and attached additional
documentation and information concerning the purpose and use of these polls®. Exhibit 22.
Although then-Governor Clinton had a clear majority of delegates and looked cenain to obtain
the nomination, he did not have sufficient committed delegates going into the Convention to
secure the nomination. Thus, this pre-Convention period was critical for consolidating his
support and demonstrating his electability.

As the attached affidavit from Greenberg Research confirms, the polls which the
auditors cite as general election polls were conducied in order to develop and hone the
Candidate's message prior to and during the Convention and to successfully present the
Candidate at the Convention in order to ensure the necessary delegate support 1o obtain the
party nomination. In addition, these polis were conducted to enable the Committee to
maximize media coverage at the Convention in order to effectively present the candidate at the
Convention. For example, with respect to the Convention polls, convention polling was done
each night after prime-time and the results of the Convention polis were presented each
morning to the party leadership in order to rally the delegates, to assure delegates that
Governor Clinton's popularity was strong and, accordingly, that he was an electable candidate.

®Polling is a professional field requiring expert knowledge. If the average individual could
perceive in each instance the purpose of poll questions, the results would be far less reliable -- or
there wouid be no need to retain the services of professional pollsters 1o conduct the polls. Thus,
inasmuch as the auditors are not professional polisters, their opinion as to the purpose of the polls
in question or the use to which information derived from the polls can be put is not persuasive.
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In fact, all polls leading to the Convention were designed to ensure delegate support by
determining whether the Candidate’s message was being communicated effectively and in
order 1o demonstrate the Candidate’s electability.

Further, an essential part of the presidential nomination process 1s the selection of a
vice-presidential running mate. Accordingly. some of the polls conducted prior to the
Convention tesied the choice of a vice presidential nominee by measuring name recognition
and public perception of individual candidates. As Greenberg Research’s affidavit provides,
survey research done for the Committee in June and July measured the effectiveness of the
Candidate’s message at that particular moment of time. "A poll is 2 snapshot of what
people are thinking at thai particular moment in time. - Polls quite often are outdated within a
few days, especially those dealing with political campaigns and issues because daily events can
dramatically affect the effectiveness of a candidate’s message.” Accordingly, it is clear that
payments made for these polls which were arbitrarily selected by the auditors were made in
connecticn with the candidate’s nomination and that such obligations were incurred prior to the
date of ineligibility.

Not only is the auditors’ position contrary to factual authority. it is aiso blatantly
contrary to legal authority. A *“qualified campaign expense” is defined as a “purchase.
payment, distributions, loan. advance, deposit, or gift of money or of anything of value - (A)
incurred by a candidate, or by his authorized committee. in connection with his campaign for
nomination for election, and (B) neither the incurring nor payment of which constitutes a
violation of any law of the United States or of the State in which the expense is incurred or
paid.” These obligations clearly were incurred prior to the end of the primary and as
confirmed by Greenberg Research were for pciling in connection with the primary.

In addition, the auditors’ treatment of the Committee’s payment of primary poiling
expenses is inconsistent with prior Commission actions. The Commission, in the Reagan-Bush
*84 audit determined that polling expenses for polls conducted before the end of the primary
but after ail of the siate primaries or caucuses had been held, as weil as political consulting
work performed with respect to a specific state after the respective primary or caucus and
payments to vendors for voter registration services used in a state after the date of the caucus
or primary were made in connection with the candidate’s campaign for nomination for election
and were. therefore, qualified campaign expenses. These expenses totailed $2,072.283.83.

Conversely, when committees have argued that certain expenditures incurred prior to
the date of the nominating convention were for general election purposes, the Commission has
rejected such a position. For example, the Commission determined in the Bush/Quayle ‘88
audit that $30.101.26 in payments for campaign trips which were taken prior to the convention
were not permissible general election pre-period expenses. Similarly, in the Dukakis for
President Commitiee audit the Commission rejected the Dukakis® Committee’s position that it
halted its primary election fundraising efforts in June 1988, because it was likely to raise more
than it could legally spend and it was evident that after the California primary (June 7, 1988),
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Governor Dukakis was assured of the Democratic Party presidential nomination. Fir. ly, in
the Jack Kemp for President audit, the Audit Division rejected the Kemp Committee” nosition
that it was entitled to exclude office rent, utilities, equipment lease payments and rela -4
services for periods following the date of a state’s primary election. The Audit Staff :::
rejecting the Kemp Committee’s position that expenses are incurred after the date of the state
primary and that these costs are part of the costs of establishing and maintaining the state
office. Furthermore, the Commission stated that “activity at State offices does not cease the
day after the primary election. Some activity will be necessary to finish the office’s business
in the days following the primary. These expenses are also part of the cost of maintaining the
office the purpose of which is to influence the primary election in that State.”

It is apparent from Commission determinations and the underlying rationale in the
above-noted matters, that the auditors’ current position regarding the Commitiee’s polling
expenses directly contradicts Commission policy. Moreover, it is evident from the above-
noted cases, that the auditors in an effort to increase the Committee’s repayment will adopt the
opposite position from the Committee’s no matter what the circumstances rather than adopt the
position consistent with the explicit legal authority and the Commission’s long-standing policy
that expenses incurred prior to the Convention are primary expenses.

The auditors also seem 1o suggest that the Committee was required to pay for polls
conducted during June from general election funds since the regulations identify polling as a
permissible pre-general election expenditure. 11 C.F.R. § 9003.4(a)(1). This regulation
permits general election polling prior to the beginning of the expenditure report period, but
does not in any way require committees to pay for polls conducted prior to the date of
ineligibility from general election funds.

In fact, it is unlikely that polls conducted prior to the date of ineligibility would be in
connection with the general election. As acknowledged in the Commission's regulations,
polis devalue very quickly, and are worth only 50% 16 days after they are conducted. 11
C.F.R. § 106.4. The auditors apparently disagree with the Commission's regulations since
they find the fact that polls diminish rapidly in value "not persuasive.” Notwithstanding the
auditors' opinton, it is difficuit to perceive how polls which are of virtually no value by the
date of ineligibility are for the purpose of influencing the general election.

Moreover, the auditors have included in the amount of expenses which they assert are
general election expenses, travel expenses that do not even correspond to the polls which the
auditors have listed as general election polls. Exhibit 23. Accordingly, even if one accepts
the auditors’ position that the polls they identified are general election polis, these expenses in
the amount of $5,985.45 relating to focus group travel do not constitute general election
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et ) e . - During August and
September 1992 Strateglc Pohucai Response sent two jOlnt mailings on behalf of the Primary
Commitee and the Compliance Fund. The purpose of these mailings was dual: primary
fulfillment and solicitation of contributions to the Compliance Fund. SPR, the direct mail
vendor, determined the appropriate cost allocation to be 85% Primary and 15% Compliance
Fund, based on generally accepted accounting standards applicable to dual purpose mailings by
nonproft organizations.

Attached is zn affidavit from SPR detailing again the basis on which the allocation was
determined. Exhibit 24. In addition, SPR has provided information regarding what the costs
would have been had separate mailizigs been sent. This information clearly supports the
aliocarion used by SPR, as well as supporting the reasonableness of the standard accounting
practice followed by SPR.!°

The auditors, on the other hand, give no basis for their proposed division of the costs
on a 50/50 basis other than the fact that there are two committees involved. This position is
contrary to the Commission's aliocation reguiations which provide that expenses should be
allocated on the basis of "the benefit reasonably expected to be derived” from the activity. 11
C.F.R. § 106.1(a).

As the Strategic Response affidavit details, Strategic Response determined the 85-15
allocation using generally accepted accounting principles as well as a reasonable, common
sense approach to the matter. The principal purpose of both mailings was to fulfill promises
made in earlier Primary solicitations. As a matter of efficiency and conservation, the mailings
served a secondary function by including a Compliance Commiitee solicitation as well. Faced
with determining a cost allocation between the two Committees, Strategic Response relied on
the approach espoused by the American Institute of Certified Public Accountants, Position 87-

“The invoices for travel costs associated with focus groups are 3293 (incorrectly labled
3184), 3688, 3695, 3781, 3782 and 3882. Please note, in addition, that Invoices 3540, 3687, and
3688 were not for travel associated with any poll identified by the auditors as the auditors assert
in their workpapers. Rather these invoices represented travel costs associated with various focus
groups.

‘" The auditors suggest that the American Institute of Cenified Public Accountants
Statement of Position 87-2 relied on by SPR in allocating the costs of the mailing is irrelevant
because "FECA matters are not governed by this accounting publication.” Interim Report p. 7.
This is besides the point. The Act and Commission regulations frequently make references to
other general standards and practices such as usual and normal charge. ordinary course of
business, etc. Moreover, it appears, however, that the auditors rely on what they call standard
accounting practice whenever that produces a result they like, but reject it when it does not.
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2, an approach widely used throughout the direct mail fundraising community (see tt = AICPA
discussion contained in the Strategic response affidavit paragraph 4) As embraced b: e
AICPA and mandated by reason, Strategic Response estimated the relative costs asso. ;ated
with each separate issue. Their estimates proved to be extremely accurate.

The production costs of the fulfillment material for the pin fulfillment was $232,345.79
(88.9% of the total production cost of the mailing). The production cost of the solicitation
letter and associated components (reply device and envelope) was $28,791.05 (11.1% of the
total production cost of the mailing). The production cost of the fulfillment material for the
photo fulfillment was $106,782.40 (85.7% of the total production cost of the mailing). The
photo fulfillment mailing contained no separate solicitation material, but rather a letter
expressing the Primary Committee’s gratitude for the earlier coatribution. Included in the
letter of gratitude was a line encouraging a contribution to the Compliance Committee.
Strategic response derived the appropriate cost allocation by assigning 20 percent of the cost of
the letter (roughly equivalent to the space that the contribution request occupied) to the
Compliance Committee — $17,872 (14.3% of the total production cost of the mailing).

The Commission has previously taken the position that a Committee, and in this case
the Comimittee's professional vendor, must be allowed wide discretion to use their best
judgment under the circumstances to determine the proper allocation of costs between primary
and general election compliance funds. The wisdom of this position recognizes the difficulties
faced by both the Committees and the vendors that serve them during an election cycle.
Additionally, this approach recognizes that upon a showing of reasonable methods, the Audit
Division's ex poste preferences should not override a reasonable method used at the time of
allocation.

The Audit Division further contends that invoices totaling $69,660 submited by SPR
for work performed on the Primary Committee’s Master file are general election expenses. As
the SPR affidavit demonstrates, the invoices reflect expenses incurred in connection with and
properly charged to the Primary Committee. Pursuant to the Straiegic Response - Commitiee
Agreement dated May 11, 1992, paragraph 12, the master file is the “property of the
Committee®. Additionally, under the terms of the Agreement, Strategic Response was
required to fully process the contributor information. This obligation did not conclude upon
nomination of the candidate at the Democratic National Convention. On the conwary,
responses from solicitations mailed during the primaries continued to flow into the campaign.
After these responses were keyed into the system, the file then had to be cleaned and merged
into a variable length master file which is a database as opposed 1o a string of unrelated data.
This updating and processing continued well beyond the date that the last donation was
received from Primary mailings and well beyond the Democratic National Convention.

Not only does the processing of a master file continue beyond the Democratic National
Convenrtion, but its usefulness does so as well. As the Strategic Response affidavit explains “A
master file may be of significant surviving value to the entity which owns it, as it serves a
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crucial function as both a historicai document as well as providing an important record of
those people who are most likely to contribute again in the future.® In addition to appreciating
its immense historical value, the Committee was particularly concerned that the master file be
complete and available as a potential source of future Primary contributions. There was
significant concern in May 1992, that the Primary Committee was going to fall considerably
short of fundraising goals, requiring it to continue fundraising efforts beyond the Convention
to retire the debt. A complete master file was crucial to any future fundraising effort.

In conclusion, it is clear that the expenditures 10 SPR questioned in the Interim report
were qualified campaign expenses of the Primary.

¢. Geperal Elecrion Media Expenses

The Man from Hope - A biographical film of President Clinton. entitled "the Man from
Hope" was aired at the 1992 Democratic Convention prior to President Clinton's acceptance
speech on July 16, 1992. According to the auditors, the cost of producing the film was
$191.273. The Primary Committee paid $161,273 of this amount and the 1992 Democratic
Convention Committee ("Convention Committee”) paid $30,000. The purpose of the film was
to introduce Clinton to the Convention prior to his acceptance of the nomination.

In the Interim Audit Report issued to the Convention Committee for the 1992
Convention, the auditors ook the position that the $30,000 paid by the Convention Committee
was an excessive contribution o the Primary Commirtee. Subsequently, on October 6, 1993,
at the Exit Conference for the General Committee audit, the auditors contended that the
payvment by the Convention Committee was an excessive contribution not to the Primary
Committee but to the General Committee. At the General Committee Exit Conference,
Committee attorneys questioned Joe Stoltz, Deputy Assistant Staff Director of the Audit
Division, regarding the apparent change of position, and were advised that the Audit
Division's position on this issue was "evolving”. In issuing the Final Audit Report on the
Convention Commitiee, the Commission rejected the auditors’ position that the payment of the
$30,000 by the Convention Commitiee was impermissible. The issue of whether the costs of
the film were properly paid by the Primary Commiftee was not addressed.

For the reasons set forth below, the Committee contends that the payment for costs of
the film was properly a primary expense in that it was incurred during the matching paymemt
period and was made in connection with the candidate's campaign for nomination. 11 C.F.R.
§ 9032.9(a).

o The payment for the costs of the producing The Man from Hope meets the definition
of "qualified campaign expense.” Notwithstanding the auditors’ assertion the purpose of the
biographical film of President Clinton was for the general election, the payments for the costs
of producing the film squarely meet the definition of qualified campaign expense. The
obligations were incurred prior to the date of ineligibility and they were made "in connection

25

23025



with his campaign for nomination.” since the purpose of the film was to introduce h:  » the
Convention prior to the time he accepted its nomination. Thus. the costs of the film e
properly considered a primary expense. since they were in connection with his nomit. by
the Convention'!.

o The showing of the film was for the purpose of introducing the candidate to the
Convention, thus it was a proper primary expense. Generally. all convention-related expenses
paid by candidates' committees have been considered legitimate primary expenses. The
Commission has not routineiy singled out some convention expenses and considered them for
the purpose of securing the nomination while others are considered for the purpose of the
general election. Indeed. the Commussion has always considered travel expenses back from
the convention to be primary expenses even though those expenses-- unlike the costs of
producing the Man from Hope-- are usually incurred afier the date of ineligibility.

o The auditors have never in the past singied out a convention film for special
consideration or treatment. The only reason they have done so here is that this film bears a
separate and readily identifiable name. The Committee believes that the auditors. if asked.
would be unable to tell the Commission how such films have been paid for in the past, even
though there has been a comparable film at every major party convention in the recent past.
Thus. i1 is grossly unfair to single out this film to establish a new rule. particularly one thai
makes no sense.'” If the Commission wishes to make rules restricting the payment for
convewntion films to a particular source, it should do so in a rulemaking proceeding and not for
the first time in the context of a committee audit. The auditors’ "evolving” position on this
issue further emphasizes the inappropriateness of making a new rule in the course of an audit.
The auditors’ change of position on this issue is a clear demonstration that their entire purpose
in arguing that it should be a general eiection expense is because they discovered that making
1t a general election expense results in disadvantage to the Commirtee.

o The auditors are incorrect that the candidate's date of ineligibility was July 15,
1992. The proper date 1s July 16. Although the Committee believes that it is immaterial o
the Commission’s determination on whether this film was a proper primary expense. the date
of ineligibility is key to the auditors’ current argument as to why the film should be considered
a general election expense. The auditors contend that the showing of the film on the last day
of the convention renders it a general election expense. since they have concluded that July 15.
1992, was the candidate’s date of ineligibility. While it does not matter whether the

-“When portions of the {iim were adapted for use in the general election. those additional
costs were paid by the General Committee and the DNC.
= It is difficult to perceive any harm in permitting a candidate to choose whether a
convention film will be produced by a primary committee. a convention committee. or a general
election committee. Indeed. it is likely that since the first publicly funded campaign in 1976,
some combination of all of these sources have been used 1o produce convention films.
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candidate's date of ineligibility was July 15 or 16, since the payments for the costs of the film
meet the definition of qualified campaign expense in any event, the Commitiee disagrees with
the auditors contention that the date of ineligibility was July 15.

o The auditors’ assertion that the date of ineligibility is July 15. is inconsistent with
DNC rules. 11 C.F.R. § 9033.5(c; provides that a candidate’s date of ineligibility is the last
day of the marching payment period. The last day of the matching payment period for a
candidate seeking the nomination of a party which nominates its candidate at a national
nominating convention is the date on which the party nominates its candidate. 11 C.F.R. §
9032.6(a). As set forth in the attached opinion letter from Joseph E. Sandler, General Counsel
of the Democratic National Commitiee, under the Call 10 the Convention, the party rules on
nomination of the presidential candidate, the date on which the party nominates its candidate is
the date on which the nomination is accepted. Exhibit 25. The Commission must defer to the
party on this question, since the regulations define this date of ineligibility as "the date on
which the party nominates its candidate.” The regulations do not specify a particular day of a
convention. such as the "second to last day of the convention,” as the auditors would like the
regulations to read.

Indeed, for a litany of reasons, it makes no sense for the date of ineligibility 1o be the
date of the vote, and not the date of the acceptance. Because the votes at conventions
frequently take place late into the evening, this interpretation would require the Comrnission to
determine the precise time at which the vote is concluded. Since the votes often occur after
midnight, under the auditors' interpretation, the date would not be the date on which the roll
call was scheduied, but the date on which it was concluded. In fact, in 1992, both the
Republican and Democratic conventions held their roll call votes for the presidential nominee
on the second 1o last day of their respective conventions. The Democratic Convention roll call
concluded at 11:54 p.m., while the Republican Convention roll cail concluded at 12:11 a.m.
the following day. Exhibit 26. The auditors’' interpretation of the date of nomination requires
the Commission to consider the timing of the vote and, as illustrated by the 17 minute interval
above, could result in disparate treamment of the two major party nominees. This makes no
sense. The Commission has not previously had to address the potential absurdity of this
exercise, and the Comrnitiee is unaware of other committees raising this issue in prior
elections, because the auditers have never previously singled out a convention-related expense
and argued that it should have been paid for by the general election. The Commission shouid
avoid this absurdity by simply rejecting the auditors’ assertion that the filkm was a general
eiection expense.

The statute itself contemplates that the last day of the convention is the date of
ineligibility. In § 9032.6(b)(2), for example, for candidates not nominated at a convention, the
last day of the matching payment period is the last day of the convention of the last major
party convention, not the second to fast day of the convention of the last major party
convention, as the auditors would like to read the date of ineligibility for major party
candidates. Finally. the Commission has never certified a major party nominee as eligible to
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receive the general election funds until after that candidate has accepted the nominati  of his
party. See 11 C.F.R. § 9002.2(a)1) and § 9003.1(a)(2).

Thus, for the reasons set forth above, the Commission should reject the avditors’
contention that the costs attributable to production of the biographical film of President Clinton
shown at the 1992 Democratic National Convention were required to have been paid for by the
General Committee.

In addition to the costs related to production of the Man from Hope, the auditors have
questioned four additional media expenditures totalling $34,155.

35 mm.Photo Shoot - The Audit Division has chosen to challenge a charge for a "35
mm photo shoot” at the Democratic National Convention as general clection expense. The
Audit Division maintains "Film taken on these days could have littie opportunity to be used in
the primary campaign”. Promises of campaign memorabilia by a primary committee can have
a powerful fundraising effect. The Audit Division must be aware of this potential, as they
have pointed out the use of the item in question for such a purpose in the Interim Report of the
Audit Division on 1eh Clinton/Gore '92 Committee and Clinton/Gore '92 General Election
Compliance Fund. In the Compliance/General Committees’ report, the auditors’ note that
"One of these mailings contained a photo of the Presidential and Vice Presidential candidates
ont he podium at the convention which had been promised in an eariler mailing fundraising
appeal by the Primary Committee.” See also Exhibit 24, paragraph 3.

We do not believe that there is any question that the production of primary fulfillment,
by a primary commitiee, is ap acceplable primary comsnitiee expense. However, even in the
absence of such clear evidence supporting our assertion, we maintain that the Commission
should not endorse the Audit Division's approach to convention expenses allocation. To
classify an expense during the covention as a general committee expenses merely because it
occurs a moment beyond the candidate's date of ineligibility leads to absurd results.
Regardless of the exact moment that the photograph of the nominee/candidate is taken, this
should be an unquestioned primary commitice expense. A party's nominating convention is a
significant historical moment, both for the national as well as the party. The primary
committee has dedicated all of its time and efforts to deliver its candidate to this particular
event. Not only does a photograph of the nominees have significant fundraising drawing
power, but more simply, it is a means of memorializing the event for both the committee and

the party.

As 1o the $18,889 in expenses from great America Media, as the affidavit of
Annemarie Hannon, Exhibit 27, demonstrates, the charges questioned as potential general
election expenses are except as discussed below, valid primary committee expenses, incurred
in connection with primary comrmittee work prior to the Convention or in furtherance
Committee work after the convention. As the affidavit points out, Great America Media has
identified one charge for $760, out of the $18,889 of charges reported on the invoice, that may
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have been mischarged to the primary. Great America Media and the Commintee are currently
investigating this charge.

Punting People First - The Primary Commiftee records indicate that 106,000 copies of
Putting People First pamphlets were transferred to the General Committee. At the time of
transfer, the Committee treated the pamphlets as capital assets and transferred them at a cost of
$.15 per copy (60% of $.25). The auditors correctly note that the actual cost of these
pamphlets originally was $.72 each.

Putting People First was outiine of the Clinton economic plan prepared for and used
during the primary campaign.”? The 150,000 copies invoiced on July 6 and 10, 1992, were
ordered for distribution at the Convention. As the auditors were advised at the Exit
Conference, at the conclusion of the primary campaign, the Committee erroncously believed
that 106,000 copies of the pamphlet remained and would be used in the general election.
Therefore, the Committee treated them as a capital asset and transferred them to the General
Commitiee. The auditors dispute the Commitiee's calculation of the value and take the
position that full cost of the pamphiets transferred shouid have been paid by the General
Committee. The Committee disagrees with this conclusion for the following reasons.

o The pamphlets were not used in the general election, and, therefore, there was no
need for the General Commitiee 10 pay any portion of the cost of producing them. Based on
the best information available to the Committee at this time, it appears that the pamphlets sent
1o and distributed at the Convention were erronecusly counted in the inventory prepared by the
Primary Committee. While there may have been some copies left over from the Primary,
there is no indication that they were distributed during the general election.

o Even if some of the pamphlets were used in the general election, they are not the
type of asset that the General Committee was required to purchase from the Primary
Committee, or that the Commitiee was required to include as an asset on the NOCO. The
regulations divide assets into two types: "capital” and "other assets.” 11 C.F.R. §

Y Punting People First is inaccurately referred to in the audit report as 2 "book.” While
a book bearing the same title was published by a private publisher, that book is not at issue here.
It shouid be noted that it was published in 3 different forms, all of which resemble a booklet or
brochure more than a "book.” The copy of Pufting People First that was invoiced on July 6 and
10 is attached for your information. Exhibit 28. As the Commission can see, the format was
seventeen 8 1/2 x 11" pages folded over in the middle. It was hardly a "book” and, moreover,
it was clearly intended for use in the primary, as it is marked Clinton for President and includes
the Primary Committee disclaimer. There is no reference to the Vice Presidential running mate,
Senator Al Gore.
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9034.5(c)(1). "Capital assets” are those such as office equipment, furniture, vehick:- .nd
fixtures acquired for use in the operation of the campaign. Id. "Other assets” are pr  vrty
acquired for use in fundraising or for collateral as campaign loans. Iiems which are nic:ther
"capital” nor "other" assets, such as leftover campaign materials (buttons, bumperstickers,
brochures, signs) need not be included on the NOCO, and there is no requirement in the
regulations or Commission practice that they be valued and transferred as an asset between the
primary and the general election.

The auditors concede that the pamphlets were not capital or other assets, but contend
that they were general election expenses paid by the primary. That is not the case. Pufting
Beople First was developed for use in the primary campaign. The last orders (invoiced July 6
and 10) were placed specifically for the Convention.  Since the expense of printing these
copies was incurred prior to the general clection expenditure report period, the pamphlets
would be qualified campaign expenses for the general election only if they were for use during
the general election period. They were not. They were clearly marked "Clinton for
President” and, as noted above, there is no known use of these copies during the general
election. The Commitiee erronpeously counted them as an asset transferred to the General and
the General Committee should not have paid anything for them. A revised version of Putting
People First was printed for the general election. A copy of this is aached as Exhibit 29.
The primary should therefore, refund the $15,900 paid by the General Committee.

Press Association, Inc, - The Committee agrees that the Primary overpaid for its
portion of the $14,753, but disagrees with the auditors’ contention that the entire amount was a
general election expense. The correct amount owed by the General Committee is $7,687.45.
This amount was refunded on June 10, 1954.

Air_ Advaniage - The Commirtee agrees that $2,000 and $27,222.07 were erroneously
paid by the Primary Committee. $29,222.07 was reimbursed by the General Committes by
transfers on January 11, 1994, and March 24, 1994. As to the $15,000 in reconfiguration
costs on July 10, 1992, the airplane was used in the primary ang thus was properly allocated
to the Primary.

The Air Advantage bill is another instance of the auditors contending that expenses for
iterns tor things that were used in the primary should have been paid 100% by the general.
There is no support or rationale for this. It simply reflects the auditors’ attempt 1o increase the
amount of the Committee's repayment.

Mandarich & Associates - As noted in the audit report, the Committee recognizes that
this amount should have been paid by the Compliance Fund. It was refunded on June 10,
1994.

Other expenses - The auditors have also noted additional expenses amounting to
$20.066 that should have been paid hy the General Committee. On January 11, 1994 and
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March 24, 1994, $14 420 was refunded by the General Committee. the remaining $5.646 is
being transferred this week.

The auditors have questioned a Committee payment of $37,500 to Kathlyn Graves
Escrow Agent. Attached is a copy of a letter from the Committez’s General Counsel, Anthony
S. Harrington, providing additional details regarding the payment. Exhibit 30. Based on the
information provided, this payment constituted a qualified campaign expense under 11 C.F.R.
§ 9034.4(a)(3). As described in Mr. Harrington's letter, the payment was for the costs of
complying with the post election requirements of the Act and for necessary administrative
costs associated with winding down the campaign.

b. Camprign Bonuses

The auditors have guestioned Committee bonuses in an aggregate amount of $237,750
and suggest that these payments were not "in connection with the campaign for nomination.”
This assertion is absurd. The Commission has never before stated that it is not a qualified
campaign expense to pay bonuses to staff and consultants for work performed on the
campaign. As the Commission is well aware, many staff and consultants to campaigns devote
extraordinary time and effort 10 the campaign, and ofien are undercompensated. During the
course of the primary campaign, the Committee employed over 800 staff and consuitants, and
awarded bonuses only to 21 individuals or firms.

The Committee has attached affidavits from David Watkins, Rahm Emanuel and Amy
Zisook clearly establishing that the bonuses were obligations incurred prior to the date of
ineligibility based on services rendered prior to the date of ineligibility or, in a few instances,
for additional windown, and providing additional detail regarding the reasons for each bonus
and the factors on which the amount was calculated. Exhibit 31.

The Committee could find no instance of the Commission disallowing bonuses, but did
find instances of the Commission permitting other rewards to staff after the close of the
campaign. For example, the Commission has considered severance pay after the date of
ineligibility as a qualified campaign expense, as well as payment of the costs of a staff party

" While the Committee believes that bonuses are qualified campaign expenses, whether
or not agreed to prior to the date of ineligibility, in each of these instances, the bonuses were an
cutstanding obligation of the Commitice as of the date of ineligibility and were included in the
Committee's NOCO calculations at that date. The auditors have seen copies of the Committee's
workpapers reflecting the bonuses as outstardling Committee obligations.
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after the election.

A review of Mr. Watkins' affidavit demonstrates that, in addition to extracrdir... ~
service and performance, there were other factors for the award and amoum of the bon. -es.
In many instances the bonuses were awarded because it was determined that the regular rate of
compensation paid to the individuals during the campaign was below market rate. In addition,
contrary to the auditors’ assertion, some of the bonuses were in fact contractual agreements
reached at the very beginning of the campaign. Finally, some of the bonuses were caiculated
based on the expectation that the individuals involved, although they became employees of the
General Committee, would be needed for some consultation during the windown period.

Thus, the Commitiee has demonstrated that all of these bonuses were "in connection
with the campaign for nomination, " ard thus were qualified campaign expenses. 11 C.F.R. §§
0032.9 and 9034.4(a)(3). The specific bonuses are discussed below.

Carville & Begala - Carville & Begala received an $87,500 boaus pursuant to a
contractual addendum dated March 3, 1992, which provided for an $87,500 bonus. Exhibit
32. Accordingly, the obligation was incurred prior to the end of the primary in furtherance of
President Clinton's nomination in accordance with 11 C.F.R.§ 9032.9(a). Therefore, payment
to Carville & Begala in the amount of $87,500 is a qualified campaign expense.

Rahm Emanuel - Rahm Emanuel was a National Fundraising Co-Chairman for the
Committee. He received a $52,000 primary bonus pursuant to an agreement with the
Committee regarding a performance based bonus plan. Exhibit 31. Such agreement was
negotiated and finalized with David Wilhelm, the campaign manager, prior to Mr. Emanuel's
joining the Committee in November, 1991. The agreement provided that a bonus would be
paid if the Committee's fundraising performance exceeded campaign goals. The fundraising
performance of Mr. Emanuel exceeded the Committee's goals and cxpectations. Under the
direction and leadership of Mr. Emanue} and Ms. Zisook, the other Fundraising Co-Chair,
approximately $17,000,000 was raised by individual fupdraisers. Such amount was far in
excess of what the Committee anticipated wouid be raised by individual fundraisers.
Moreover, this amount represented approximately 85% of the Committee's total anticipated
fundraising budget of $20,000,00. (This $20,000,000 amount represented the total anticipated
amount to be raised by both individual fundraisers and direct mail.) In addition, this amount
represents approximately 67% of the total amount of contributions received by the Committee
($25,197,422). This additional money raised, far in excess of the amount anticipated, was
clearly due to the superior direction and management Mr. Emanuel provided 1o the
Committee's national fundraising efforts. Most importantly, as the campaign grew and the
Committee's fundraising goals increased, Mr. Emanuel was extremely responsive to the
Committee's fundraising needs, reaching the increased fundraising goals in short periods of
time with little notice. Accordingly, since the payment to Mr. Emanuel was clearly to further
the Candidate’s nomination and the agreement with Mr. Emanuel was entered into well before
the end of the primary, contrary to the auditors assertions, the payment in the amount of
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$52,000.00 is unquestionably a qualified campaign expense pursuant to 11 C.F.R. §
9032.5(a).

Amy Zisook - Amy Zisook received a $25,000 bonus pursuant to an agreement
entered into between Amy Zisook and Associates and the Committee well before the end of the
primary. Exhibit 31. The agreement required that the Committee pay a pritnary bounus of
$25,000 within 5 days of withdrawal of the candidate or within 5 days after the last primary
election, i.e. June 16, 1992. When she had not yet received the bonus in July, 1992, she
notified the Commitiee. The Commitiee requested that she provide a statement reflecting the
obligation. She provided the statement and was paid promptly thereafter. Accordingly. since
the payment to Ms. Zisook clearly was to further the Candidate's nomination and the
agreement with Ms. Zisook was entered into well before the end of the primary, the bonus to
Ms. Zisook clearly was a qualified campaign expense.

Paul Carey - Paul Carey was the Director of Finance for New York State. Mr. Carey
received a bonus in the amount of $3.000. based upon discussions between David Watkins,
Director of Operations and Rahm Emanuel, National Fundraising Co-Chairman and Mr.
Carey's supervisor, held prior to the end of the primary. Exhibit 31. The bonus represented
payment for performance beyond original goals. Mr. Carey raised approximately $§918,900
personaily. The bonus amount was intended to bring Mr. Carey up to marker rate at $3,500
per month for the period from November, 1991 through January, 1992. Therefore, payment
to Mr. Carey is unquesticnably a qualified campaign expense pursuant io 11 C.F.R. §
9032.%a).

lim Palmer - Jim Palmer was the New England Finance Direcior. He received a
primary bonus in the amount of $2,500. As Mr. Watkin's affidavit attests, Mr. Palmer’s
bonus in the amount of $2,500 was based upon discussions between Mr. Watkins and Mr.
Carey's supervisor. Rahm Emanuel held prior to the end of the primary. The bonus
represented payment for performance beyond original goals. Exhibit 31. Mr. Palmer was
responsible for personally raising approximately $527,000. Therefore, since Mr. Palmer's
bonus was clearly made in connection with President Clinton's campaign for nomination and
incurred prior to the date of ineligibility pursuant to 11 C.F.R. § 9032.9(a), such payment is
unquestionably a qualified campaign expense.

Rick Lemer - Rick Lerner was a fundraiser for the Commitiee. He received a $3,000
bonus because his performance exceeded original goals. Mr. Lerner personally raised
approximately $280,000. Such bonus was determined based upon discussions between Mr.
Watkins and Mr. Lerner’s supervisor, Rahm Emanuel, prior to the end of the primary and was
intended to bring Mr. Lerner's pay 1o market rate at $2,500 per month. Exhibit 31. Thus,
payment to Mr. Lerner in the amount of $3,000, which was incurred prior to the end of the
primary in connection with President Clinton's nomination, clearly satisfies 11 C.F.R. §
9032.9(a) and is a qualified campaign expense.
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John Erontero - john Frontero was a fundraiser for the Committee who recei~-J a
$2,500 bonus to reward him for a performance which exceeded original goals. Mr. I'- atero
personally raised 180,338. Such bonus was based upon discussions between Mr. Wati .ns and
Mr. Frontero's supervisor, Rahm Emanuel, and was determined prior to the end of the
primary. Exhibit 31. The $2,500 obligation to Mr. Frontero was, therefore, incurred prior to
the end of the primary in connection with President Clinton's nomination. Accordingly,
payment to Mr. Frontero in the amount of $2,500 is clearly a qualified campaign expense
pursuant to 11 C.F R. § 9032.9(a).

Nancy Jacobson - Nancy Jacobson was the Mid-Adantic Finance Director. She
received 2 $3,000 bonus based upon her performance which exceeded original goals. Ms,
Jacobson personally raised approximately $922,000. Her bonus was based upon discussions
between Mr. Watkins and her supervisor, Rahm Emanuel, and was determined prior the
Democratic National Convention. Exhibit 31. Accordingly, this payment was a qualified
campaign expense since it was incurred prior to the end of the primary in connection with
President Clinton's nomination in accordance with 11 C.F.R. § 9032.9(a).

Patrick Dorinson - Patrick Dorinson was the Western Finance Director. Mr. Dorinson
received a $2,500 bonus in recogniticn of a performance beyond original goals. Mr. Dorinson
personally raised approximately $216,300. Mr. Dorinson’s bonus was based upon discussions
between Mr. Watkins and his supervisor, Rahm Emanuel, and was determined prior to the end
of the primary. Exhibit 31. His bonus payment to Mr. Dorinson, incurred prior to the end of
the primary in connection with President Clinton’s nomination is a qualified campaign
expenses as defined by 11 C.F.R. § 9032.9(a).

Man Gorman - Matt Gorman was the Deputy National Finance Director. He received
a bonus in the amount of $3,000 in recognition of his performance which exceeded original
goals. Mr. Gorman personally raised approximately $537,000. His bonus was determined
based upon discussions between Mr. Watkins and Mr. Gorman's supervisor, Rahm Emanuel,
and was determined prior to the end of the primary. Exhibit 31. Therefore, payment to Mr.
Gorman clearly satisfies 11 C.F.R. § 9032.9(a) as it was made in furtherance of President
Clinton's nomination and the obligation was incurred prior to the end of the primary.

Mary Leslic - Mary Leslie was a fundraiser for the Committee. Based upon
discussions with her supervisor, Rahm Emanuel, Ms. Leslie received a $2,500 bonus due 1o
ker performance which exceeded original goals. Ms. Leslie personally raised approximately
$594,000, as discussed previously, and had significant responsibility for all of the funds raised
in California. Exhibit 31. Her bonus was determined prior to the end of the primary.

Temmi Walters - Terri Walters was a fundraiser for the Commitiee. She received a
bonus for $2,500. Her bonus was determined based upon discussions between Mr. Waikins
and Ms. Walter's supervisor, Rahm Emanuel, and represented payment for a performance
which exceeded original goals. Exhibit 31. Ms. Walters personally raised approximately
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$373,000. Her bonus was determined prior to the end of the primary, and, thus, was a
qualified campaign expense pursuant to 11 C.F.R .§ 9032.(a) since it was incurred prior to the
date of ineligibility in connection with President Clinton's nomination.

Simon Kahn - Simon Kahn was the Director of Special Projects (Finance). Mr, Kahn
received a $2,500 bonus based upon discussions between Mr. Watkins and his supervisor,
Rahm Emanuel. The bonus represented payment for a perforrnance which exceeded original
goals. Exhibit 31. Mr. Kahn personally raised approximately $190,000. The bonus was
determined prior to the end of the primary. Since the obligation was incurred prior to the end
of the primary in connection with President Clinton's nomination, the payment in the amount
of $2,500 is clearly a qualified campaign expense in accordance with 11 C.F.R .§ 9032.9(a).

Christine Varney - Christine Vamney was Chief Counsel to the Committee. Upon Mr.
Watkins' recommendation and authorization, Ms. Varney received a bonus in the amount of
$12,500 based upon a number of factors. These factors included the necessity for Ms. Vamey
1o travel to and stay in Lirtle Rock, Arkansas more often and for more extensive periods of
time (i.e. more weekend stays) than originally contemplated when hired. In addition, the
bonus represented compensation for her continuing windown work after the date of
ineligibility. Exhibit 31. Payment to Ms. Varney for her legal work in connection with
President Clinton's nomination is a qualified campaign expense.

Betsy Wrighi - Betsy Wright was Director of Research. She received a $2.250 bonus
10 compensate for work done during the primary beyond that criginally contemplated when the
rate of pay was established. Her bonus was based upon the recommendation of the Campaign
Manager, David Wilhelm and was determined prior to the end of the primary. Exhibit 31.
Accordingly, Ms. Wright's bonus payment satisfies 11 C.F.R. § 9032.9(a) and, therefore, is a
qualified campaign expense.

George Siephanopoulos - George Siephancopoulos was the Deputy Campaign Manager
of the Committee. Mr. Stephanopouios received a $7,000 bonus. The bonus was determined
prior to the end of the primary and was established in order to bring his total pay to the agreed
yearly salary of $60,000 per year. Exhibit 31. Since the obligation was made in connection
with President Clinton's nomination and was incurred prior 1o the end of the primary, it is
clearly a qualified campaign expense.

Shanvon Tanner - Ms. Tanner was an Assistant to the Comptroiler, beginning work
in September, 1991, at the ocutset of the campaign. Ms. Tanner received a $2,500 bonus based
upon her outstanding performance and dedication during the primary. Ms. Tanner took
maternity leave in September, 1992, and, subsequently, returned to the primary windown staff
full-time. Exhibit 31. Accordingly, payment to Ms. Tanner in the amount of $2,500 is a
qualified campaign expense.

George Hozendorf - George Hozendorf was Drafis Coordinator for the Committee.

35

- ~ 23035



He received a $5,000 bonus based upon Mr. Watkins* recommendation in recognitic -f his
outstanding performance. Mr. Hozendorf's bonus was determined prior to theend ¢~ .2
primary and was intended to bring his rate of pay 10 $2,500 per month for service frc::. April,
1992, through July, 1992, as well as to compensate him for an anticipated short period of time
assisting with primary drafts afier the end of the primary. Exhibit 31. Therefore, the bonus
payment to Mr. Hozendorf in the amount of $2,500 is a qualified campaign expense pursuant
to 11 C.F.R. § 9032.9(a).

Keeley Ardman - Keeley Ardman was Comptroller/Director of Compliance,
beginning work at the outset of the campaign. Mr. Watkins recommended and authorized the
payment of a $7,500 bonus 1o Ms. Ardman in recognition of her outstanding work and in
order to bring her average pay during the primary to a market rate of $3,000 per month. The
bonus was determined prior to the end of the primary. Exhibit 31. Thus, the $7,500 payment
was incurred prior to the date of ineligibility and in conpection with President Clinton's
nomination, satisfying 11 C.F.R. § 9032.9(a) as a qualified campaign expense.

Avis Lavelle - Avis Lavelle was Press Director of the Committee. Ms. Lavelle
received partial compensation for her primary work in the amount of $10,500 prior to the
Democratic National Convention. Subsequently, in order to bring Ms. Lavelle’s compensation
leve] to the amount originally agreed upon by the Commitice when Ms. Lavelle was hired,
Ms. Lavelle received an additional $8,000 payment in the form of bonus. Exhibit 31.
Accordingly, the bonus payment was determined prior to the end of the primary in connection
with President Clinton's nomination. Payment in the amount of $8,000 was, therefore, a
qualified campaign expense in accordance with 11 C.F.R. § 9032.9(z).

Lisa Shochat - Lisa Shochat was a part-time assistant with the Committee. Ms.
Shochat received a $1,500 bonus which was payment for work performed for the Committee
prior to the date of ineligibility. The bonus was determined prior to the end of the primary.
Exhibit 31. Therefore, payment 10 Ms. Shochat in the amount of $1,500 was a qualified
campaign expense.

c. Traveler's Cheques

Berween February 13, 1992, and July 9, 1992, the Committee purchased $179,357 in
traveler's cheques from Worthen National Bank.!* The purpose of the traveler's cheques was
to provide per diem funds to Committee staff who had encountered difficulty in cashing
Committee checks. The auditors contend that the use of traveler's cheques amounted to cash
disbursements in violation of 11 C.F.R. § 102.10 and undocumented expenditures under 11
C.F.R. § 9033.11. Therefore, they recommend a repayment in the full amount of the

15 A listing of the Committee checks payable to Worthen Bank for the traveler's checks is
Attachment 7 to the Interim Audit Report.
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traveler’s cheques purchased. The Committee disagrees that use of the cheques constituted
cash disbursements. However, even if the traveler's cheques were cash disbursements, the
auditors are incorrect in treating them as a repayment item, since the Committee kept and
maintaired sufficient documentation to meet the requirements of 11 C.F.R. § 9033.11.%*

o The Committee made every effort to determine that the use of traveler's cheques
would be permissible under 11 C.F.R. §§ 102.10 or 102.11. Although we have not been able
to locate any contemporancous memoranda of the contacts, it is clear from the letter prepared
by Keeley Ardman and the memorandum from David Buxbaum, that the Committee staff
believed that it had received approval of the use of traveler's cheques. Exhibit 33. Moreover,
the approach used for documenting the traveler's cheques, which the staff believes was done at
the suggestion of the auditors, is indistinguishable from the permissible method of
documenting petty cash expenditures, thus supporting the Committee's position that it sought
and was given advice on this matter. See 11 C.F.R. § 102.11 (journal required for recording
petty cash disbursements.) Since the amount of the per diem per individual per day was less
than $100 i.e.. $30, we believe that the advice to treat the traveler's cheques like petty cash
disbursements fully complies with the letter and intent of the Act and regulations.

o Further. the use of traveler's cheques can also be considered a payment by “similar
draft” from the Committee's depository pursuant to 11 C.F.R. § 102.10. The cheques were
purchased from Worthen Bank, the Committee's depository, by check drawn on the
Committee's checking account. The traveler's cheques are written instruments (which are
returned to the bank) for payment just as checks. Thus, a traveler’s cheque may be considered
a "similar draft” within the meaning of the Commission’s regulations, just as it is explicitly
treated as a "similar negotiable instrument” to a check in the matching funds regulations. See
11 C.F.R. § 9034.2(b). Indeed, the Commission specifically permits traveler's cheques to be
matched and does not treat them as cash for purposes of the $100 iimit on cash contributions,
or as cash for purposes of the prohibition on matching cash contributions. . 11 C.F.R.§§
9034.2 and 9034.3. Thus, the auditors are being inconsistent and sommewhat duplicitous in
alleging that traveler's cheques are "cash” for purposes of making disbursements, while they
are not “cash” for purposes of accepting contributions.

* The Comimittee has provided a trave! policy memorandum and a log documenting at least
$159,190 of the total amount. Exhibit 33. The auditors contend that the amount of the waveler's
cheques must be repaid as nonqualified campaign expenses even if they were fully documented.,
presurmnably because their use violated a law or regulation of the United States (§ 102.10). The
Committee submits that this position is grossly unfair to the Comunittee even if the Commission
concludes now that use of the traveler's checks constituted cash disbursements and was not
permitted under 11 C.F.R. § 102.10. Since the Committee believes it obtained the go-ahead from
the auditors to use the traveler's cheques, and kept records comparable to those for petty cash
disbursements, even if the Commission concludes prospectively that traveler's cheques are more
like cash than written instrumemnts, the Committee shouid not be penalized.

37

23037 )

o



b

BT
[

LN Y
S

o Finally, even if traveler's cheques are not consistent with the requirement: 11
C.F.R. § 102.10, it does not follow that they are "undocumented” within the meanir f 11
C.F.R. § 9033.11. The Committee's use of traveler's cheques complies with two se; rate
tests under § 9033.11: § 9033.11(b){1)(iv) permits a Committee 1o provide collateral «vidence
of disbursements. Subsection {B) specifically permits deronstration that a payment is covered
by a preestablished written campaign committee policy, such as a daily travel expense policy.
The Committee distributed them pursuant to just such a policy. Attached is a copy of the
Committee's travel policy, the log of wraveler's cheques and an affidavit from the individual
responsible for distributing the cheques. Exhibit 33.

if the Commission treats the traveier's cheques as petty cash disbursements, such
disbursements are documented if a committee has a record disclosing the identification of the
payee, and the amount, date and purpose of the disbursement. 11 C.F.R. § 9033.11(b)}2)(i).
The Committee provided the traveler's cheque log 1o the auditors, and even they concede that
they were "able to determine that the log supports approximately $158,000." Interim Audit
Report at 34. Thus, the Commission should conclude, in the alternative, that the
disbursements were a form of petty cash disbursement, documented in accordance with §
9033.11(b)(2).

d. W.P, Malone, Iuc.

The auditors seek additional information regarding the payments of $63,000 o W. P.
Maione on the Committee's Second Quarter 1993 FEC Report. The details concerning the
services provided by W_P. Malone are discussed previously in the Response regarding the
Committee's computer equipment. Specific documentation as to the $63,000 in payments is
forwarded under separate cover in response to the auditors' April 1994, requests for additional
information.

e. Miscellapeous

New York bank account - Thie Committee has requested additional documentation
regarding the $5.500 from the New York bank account, and will submit it as soon as it is
available.

Carol Willis - The Committee has requested additional documentation in support of the
$11,209 in reimbursements io Carol Willis, and will submit it as soon as it is available.

alta land ong - The Committee has requested
additional documcntauon rcga.tdmg paymcms to Shcraton Manhattan in the amount of $6,489
and New England Telephone in the amount of $7,000.

Lost and stolen equipment - Throughout the Primary, the Commitiee and its members

excrcised great care in the maintenance and security of leased equipment. The writien
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equipment security policy promulgated during general campaign was the culmination of the
verbal policies promulgated and adhered to during the Primary. Exhibit 34. Each incident
cited by the Audit Division was investigated at the time of loss for both the poicatial recovery
of equipment and to discover any potential misconduct or gross negligence on the part of a
Commirtee member. It is the Commitiee’s position that there was no evidence of misconduct
or gross negligence on the part of any Commitice member, and thus it was unnecessary to
execute the Committee's policy of withholding salaries upon the discovery of evidence of
misconduct or gross negligence.

As the letter from the Committee's insurance agent, Bill Lambright, indicates. it was
not commercially feasible for the Committee 10 have purchased insurance to cover such losses.
Exhibit 34. First, in order to negotiate a deductible low enough to have permitted loss
recovery, the applicable premium would have been cost prohibitive (the Committee’s
deductible was $5,000). Secondly, given the staff fluctuations associated with typical
campaign environments and the remendous geographical regions that would require coverage,
the cost for insurance, to the exient available at all, would have far exceeded its value to the
Committee.

In light of the prohibitive cost of commercial insurance, the only commercially
reasonable and fiscally responsible ajternative for the Commitice was self insurance. A
comparison of the losses wdentified by the Audit Division to the total monies expended by the
Committee for equipment leases in general and as compared to leases for similar equipment
reveals that the Commiutee paid a relatively smalf amount for the replacement of lost
equipment (the amount paid by the Committee represents only .08% of the rental equipment
fees) and that ultimaiely, not only was the decision to seif insure the only available option, but
also the wisest.

The Commintee disagrees with the auditors' NOCO as reflected in the response to each
item in this response. In addition, the Committee has included additional documentation
regarding primary winding down costs. Exhibit 35.

The Interim Reports for both the Primary Commitiee and the Compliance Fund seek
reimbursement from Compliance to the Primary of $1,296,517 in contributions deposited in
the Compliance Fund. The auditors argue that these amounts were improperiy redesignated
from the Primary Committee to the Compliance Fund and therefore should be transferred back
to the Primary and included as assets of the Primary Committee.

This position is incosrect for numerous reasons set out more fully below, including the
following: first, under 11 C.F.R. § 110.1()(2(ii) over $2,444 557 of these contributions
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were in fact contributions to the Compliance Fund and no redesignation was necess:

second, the Commirtes obtained timely staternents from the contributors that these
contributions were to the Compliance Fund; third, after the date of ineligibility, the
Committee made the best calculation it could based on the information available to it i the
time to determine the date after which the candidate would have no remaining entitlement, and
the Committee should not now be penalized for having 10 make that calculation without the
benefit of hindsight.

o Under 11 C.F.R. § 110.1(b)}(2)Xi}, a contribution not designated in writing is
considered a contribution for the next election after the contribution is made. Thus,
contributions received after the date of the primary or nominating convention, as applicable,
are considered for the general election. In order to be considered designated in writing for a
particular election, a contribution must meet one of the following tests: (1) the check or other
negotiable instrument itself must clearly indicate the particular election with respect to which
the contribution is made; (2) the contribution must be accompanied by a writing signed by the
contributor which clearly indicates the particular election with respect to which the
contribution is made; or (3) the contribution is properly redesignated. 11 C.FR. §
110.1(b}4).

Under 11 C.F.R. § 100.2(b), "election” means a "general” election, "primary”

election, "runoff™ election, "caucus”, "convention” or "special” election. The other relevant

regulatory provision to this is 11 C.F.R. § 9003.3(a)(1)(iii) which states in relevant part that

"contributions that are made after the beginning of the expenditure report period but which are

designated for the primary election...may be redesignated for the legal and accounting

compliance fund.... Contributions that do not exceed the contributor's limit for the primary

election may be redesignated...only if- (A) The contributions represent funds in excess of any

amount needed to pay remaining primary expenses; (B) The redesignations are received

within 60 days of the Treasurer's receipt of the contributions; (C) The requirements of 11

C.F.R. § 110.1 are satisfied; and (D) The contributions have not been submitted for

matching. " (emphasis added) . "
— -

The auditors focused here on whether these contributions were properly redesignated to
the Compliance Fund, but, in fact, in order to have been considered primary contributions in
the first instance, the regulations required that thev be designated in writing for the primary.
Very few of them were so designated. The Committee's vendor who processed these
contributions treated them as "redesignations” even though they were not. That vendor's
contract had been negotiated early in the campaign by the Committze’s original counsel and
included an incentive for the vendor to treat contributions as though additional documentation
or affidavit was necessary. Under the contract, the vendor received an additional amount per
contribution for which additional documentation or an affidavit was obtained. The Committee
staff did not see these contributions until well after the election, but relied solely on the
vendor's expertise to handle the contributions appropriately.
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Since receipt of the Interim Report, staff have reviewed each contribution received afier
the date of ineligibility and the accompanying documentation. In our review, applying the
principles of the regulations, the Committee has conciuded that only those contributions
received after that debt which specifically have "primary” or "primary debt” wrirten on the
check, or have an accompanying signed contributor card designating their contribution to the
primary should have been treated as primary contributions for which redesignations for the
Compliance Fund were required at all. This is the opposite approach to that taken by the
auditors, but the Commitiee believe its approach is in compliance with the requirements of 11
C.F.R. § 110.1(b}(4). That section presumes that contributions received after the date of
ineligibility are for the next election unless designated in writing for the preceding election.
Instead of following that rule, the auditors made up their own rule which was that all of these
contributions were for the primary unless they were designated in writing for the Compliance

Fund.

The total amount noted by the auditors as “"redesignated” from the Primary to the
Compliance Fund is $2,444,557. After September 2, 1992, the auditors indicate that
$924,000 was properly redesignated to the Compliance Fund. The auditors do not include this
in the funds that should be transferred to the Primary Committee because they contend that the
Commitice received its full entitlement with the September 2, matching fund receipts. Since
the Commirtee disagrees with this contention and believes that it was entitled to the match
received on October 2, 1992, the Committee believes that the Commission’s analysis will
change based on this response, and thus, this response analyzes the entire 32,444,557 in

question.

In those instances where they were not totally superfluous the “redesignations™ sought
and obtained by the Commitiee's vendor merely serve as confirmation that the contributors
intended these contributions to be made to the Compliance Fund since there may have been
some ambiguity in the way in which the checks were made out or in the unsigned cards that
were attached to the checks.

No contributions received after August 6, 1992, were submined for matching. Of the
contributions received after the date of ineligibility and pot submitied for matching, more than
$2,773,327 was peither clearly designated for the primary or primary debt nor accompanied
by a signed written designation for the primary or primary debt. The Committee's analysis of
these contributions is attached as Exhibit 3 to the General Committee Response. These
contributions were not, therefore, primary contributions because they did not meet the
requirements of 11 C.F.R. § 110.1(b}4). This number accounts for the $2,444,557
transferred from the Primary Commitiee and the Suspense account to the Compliance Fund,
and thus, these funds are not properly considered primary contributions redesignaied to
Compliance. None of these contributions were submitted for matching.

o No funds were transferred 1o Compliance when the contributor’s intent was unclear.
The "redesignations” obtained by the Committee's vendor, although redesignation was a
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misnomer, serve as documentation of the contributors’ intent to make contributions 1o the
Compliance Fund. In every instance, the additional clarifying documentation was received

within 60 days.

o It became clear during August of 1992, that the campaign was receiving sufficient
funds that it would be necessary to calculate a cut-off date after which no further matching
funds would be sought. However, the Committee, at the time it had © make this calculation,
did not have the advantage of hindsight, nor could it in any way anticipate the adjustments that
the auditors would make 1o its accounts payable or post-election costs, many of which are
vigorously disputed herein. Had the Committee been able to foresee that the auditors would
consider the funds transferred to the Compliance Fund as primary contributions after the fact,
it would have been necessary for the Committee to make up for these funds by raising more
funds for the Compliance Fund than were raised. If the Commission were to require transfer
of these funds to the Primary Committee now it would result in unfairness to the Committee
becausz it may leave an insufficient amount in the Compliance Fund to pay continued general

election winding down costs.

o In making their calculations as to remaining entitlemnent, the auditors count private
contributions as they are received, but count the matching funds that correspond to those
contributions not when they are submitied for matching but when they are received. This
leads to two problems. First, it is impossible then, to calculate the date after which no further
matching funds are needed, because at the time a committee makes a matching fund
submission, it cannot possibly predict how much in privale contributions will be received
between the date of the submission and the date of receipt of the matching funds. It would
thus be far more sensible and fair 1o the candidate t0 include matching funds in the calculation
as of the time of submission.

Second, this method results in unfairness to a candidate who processes contributions
more slowly. For example, if contributions received during one month are not processed fast
enough to be included the submission a: the beginning of the following month, then there can
be a two month delay in receiving the funds. This method is also likely to discriminate against
candidates with a broader contributor base, i.e., a greater number of smaller contributors,
because each contribution no matter whether it is $1 or $250 takes the same amount of time to
process. It would be far more consistent with the statutory entitlement scheme and would
result in more equitable treatment of candidates for the Commission to consider the matching
funds at the tume of submission in making the entitlement calculation.””

UThe Committee believes that the Commission's approach in this regard is inconsistent with
the Jegal concept of “entilement.” A candidate who qualifies for maiching funds is entitled to
receive them in an arnount equal to matchable contributions raised up to 50% of the eaxpenditure
limitation. 26 U.S.C. §9034. The process would be far less costly and simpler to administer if
the Commission, as envisioned by the statutory language, were to match qualifying contributions
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Thus, for the reasons set forth above, the Comminiee disagrees with the auditors’
recommendation thai these funds should be transferred from the Compliance Fund 10 the

Primary Commiittee.
E. Stale Dated Comminee Checks
Attached is documentation regarding the checks remaining on the auditors' list of stale-

dated checks. Exhibit 36. $26,009.11 have been sent letters. $11,949.89 are void and no
obligation remains. $31,566.67 were reissued and are no longer stale.

F. Recap of Amounts Due to the 1. S, Treasury

For the reasons set forth in this respnse, the Committee disagrees with the auditors’
proposed prelimiary repayment numbers and contends that they are vastly overstated.

IV. Conclusion

For the reasons set forth in this Response and the accompanying documentation. the
Commirtee contends that the Reporn of the Audit Division requires substantial revision before
issuance in final form. Further, the Comminee disagrees with the auditors' revised NOCO
and proposed preliminary repayment determination.

Respectfully submitted,

et

Lyn Utrecht
Counsel
Clinton for President Committee

up to the 50% limitation and seek a ratio surplus repayment once all obligations have been
satisfied. 26 U.S.C. §9038(b)(3). In fact, if the Commission followed the stautory scheme it
may be possible to resolve the audits within the six months contemplated in the surplus repayment
provision. Id.
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BEFORE THE FEDERAL ELECTION COMMISSION

IN THE MATTER OF y 4
) MUR 4192 ./
CLINTON/GORE 92 GENERAL ELECTION ) e
COMPLIANCE FUND )
RESPONSE TO COMPLAINT

INTRODUCTION

This submission is filed in accordance with 11 C.F.R. § 111.6 in response to
the complaint filed by Alan Gottlieb, Michael A. Siegei, Todd Herman, Joseph P.
Tartaro, Second Amendment Foundaticn, Center for Defense of Free Enterprise
and AmeriPAC (the "Complainants") alleging violations of 26 U.S.C. §§ 9034 and
9037 11 C.F.R. 9034.1¢(b) and 9003.3(a)(1)(iii)(A) and (D) by Clinton/Gore ‘92
Geperal Election GELAC (the “GELAC") and Clinton for President Committee
(the “Primary Committee”) (together, the “Committees”). The Complaint alleges
that the Committees violated 26 U.5.C. §§ 9034 and 9037 11 C.F.R. 9034.1(b) and
9003.3(a)(1)(#i)(A) and (D) by transferring $2,444,557 from the Primary
Committee 10 GELAC and, as 2 result, received $2.9 million in matching funds in
excess of entitlement.

Il SUMMARY OF ARGUMENT v
7
The Comp'aint should be dismissed because it fails to state a violation of
the Act. In addiron, principles of res judicata and collateral estoppel prcveng the
Commission from re-addressing this issue. In the alternative, the Commission ®
should find po reason to believe against the Committees and dismiss the
Complaint as lega’ly and factually baseless for the reasons stated herein.

A.  The Complaint should be dismissed because it fails 1o “describe a
violation of a statute or regulation” as required under 11 C.F.R. § 111.4(d)(3) and,
accordingly, is not a valid complaint. Even if the $2.9 million in matching funds
received by the Primary Committee were found to be matching funds in excess of
entitiement as alleged by Complainants, such determination does not constitute a
violation of law which is appropriately remedied by the enforcement provisions of
the Federal Election Campaign Act of 1971, as amended ("FECA"). Rather, had
the Commission made suck a determination pursuant to the audit and repayment

__ process, it would bave ordered a repayment of such amount to the United States

-
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Treasury in accordance with 11 C.F.R. § 9038.2. The receipt of matching funds in
excess of entitiement has never been treated by the Commission as a violation of
any provision of the Federal Election Campaign Act or the Primary Matching
Payment Act (the "Matching Fund Act”).

B.  In the alternative, assuming arguendo that the receipt of matching
funds in excess of entitlement were considered a “violation” for purposes of 11
C.F.R.S. 111.4(d)(3), the Complainants’ position that the Primary Committee and
GELAC violated 11 C.F.R. 9034.1(b) and 9003.3(a)(1)(iii}(A) and (D) by the
Primary Committee's receipt of $2.9 million in matching funds has po factual or
legal basis for two reasons. First, the Commission has addressed the issue of
receipt of matching funds in excess of entitlement (including the $2.9 million
referenced in the Complaint) in the course of its statutorily-mandated audits of
the Primary Committee and GELAC. The Commission determined that the
Primary Committee must repay the United States Treasury $1,383,587. Thatis a
final repavment determination and did not include the $2.9 million which
Complainants allege was in excess of entitlement. Since the issue has already
been addressed and decided by the Commission, the doctrines of res judicata and
collateral estoppel prevent it from being raised again.

C. Most importantly, the $2.9 million in matching funds which
Complainants allege were funds received in excess of entitlement were funds to
which the Primary Committee was legally entitled. The Complaint incorrectly
contends that the Primary Committee's transfer of $2,444,557 to the GELAC of
undesignated contributions received by the Primary Committee after the date of
the candidate’s nomination was improper because such contributions were primary
contributions. As a result of the transfer, Complainants contend that the Primary
Committee was able to continue to receive matching funds and received
approximately $2.9 million in funds in excess of entitlement. The Complaint
incorrectly contends that such a transfer was improper. Contrary to the

, Complainants’ position, the law is clear that these contributions were not properly
designated in writing for the primary ard that the transfer to GELAC was proper.
Moreover, the Complaint is riddled with factual inaccuracies. Complainants’
position that the funds received from July 17 to August 5, 1992 and submitted for

matching were indistinguishable from the $2,444,557 transferred to GELAC is
factually incorrect.

fIl. SUMMARY OF FACTS

In accordance with the Matching Payment Act, Clinton for President
Committee received matching funds for private contributions raised during the

primary matching fund payment period in the amount of $12,500,000, less than
the maximum of $13,800,000.00 to which the Committee was entitled under 26
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U.S.C. § 9034(b). After the date of nomination, the Prinary Committee
established a suspense account into which contributions were deposited pending
determination of their proper disposition. The Primary Committee properly
transferred $2,444 557.00 in contributions which had been deposited in the
suspense account after the nomination. Although the Committee bad received
redesignations from the Primary to the GELAC for these contributions, the
redesignations were unnpecessary because by operation of law the contributions
were GELAC contributions. In connection with the audit of the Primary
Committee, the Commission issued a repaymeni determination in the amount of
$1,383,587 which included, inter alia, a repayment amount of $1,072,344 for
matching funds received in excess of entitiement. The Commission considered the
issue of $2.9 million referenced in the Complaint as well as the $2,444,557 transfer
to the GELAC when it addressed the issue of receipt of matching funds in excess
of entitlement. The Commission did not find that the iransfer was improper or
that the $2.9 million in matching funds were ir excess of entitlement.

IV. THE COMPLAINT MUST BE DISMISSED
BECAUSE IT IS LEGALLY AND FACTUALLY BASELESS

1. The Receipt of Matching Funds in Excess of Entitlement Is Not A
"Violation" of the Presidential Primary Matching Payment Account
Act And, Therefore, Is Not Subject to An Enforcement Action

The Commission’s finding that a committee had received matching funds in
excess of its entitlement is not a violation. Rather, it resuits in a repayment
determination. The Matching Fund Account was established to provide partial
public financing to the campaigns of eligible presidential primary candidates. The
receipt of public matching funds in excess of entitlement is addressed in the
Regulations at 11 C.F.R. 9034. Eligible candidates are permitied to receive
matching funds for all matchable primary contributions received prior to the date
of ineligibility regardless of whether the primary campaign is operating in a
surplus or deficit position. The Regulations state that, if, on the date of
ineligibility, a candidate bas net ovtstanding campaign obligations the candidate
may continue to receive matching funds for contributions received and deposited
on or before December 31 of the Presidential election. 11 C.F.R. 9034.1(b}. The
Primary Committee’s statement of net cutstanding campaign ooligations
("NOCQ") reflected a deficit position on the date of ineligibility so that pursnant

to 11 C.F.R. 9034.1, the Primary Committee was entitled to continue to receive
matching funds.

After the Convention, the Commission’s Audit Division reviewed

Committee records 1n accordance with 26 U.S.C. 9038 to determine whether any
repayment of funds will be required. The Regulations explicitly state that

3 r
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information obtained pursuant to an audit may be used by the Commission as the
basis, or partial basis, for its repayment determinations under 11 C.F.R. 9038.2
The Regulations state that a repayment may be required where it is later

defined in 11 C.F.R. § 9034.5 as of the date of ineligibility. Accordingly, the Jaw
clearly acknowledges that the NOCO statement may be adjusted and may result in
a determination that a2 committee bad received matching funds in excess of
entitlement. Such a finding by the Commission is pot a finding of a violation.
Rather it results in a repayment determination.

A retroactive finding of receipt of funds in excess of entilement has never
been treated as a violation of anything and we fail to see what provision would be
violated. A Committee, when calculating its NOCO apd thus determining a cut-
off date after which no further matching funds will be sought, does not bave the
advantage of hindsight that the auditors have years later when re-calculating the
NOCO nor can it anticipate the adjustments that the auditors would make to its
accounts payable or post-election costs. Many primary presidential campaign
NOCO:s statements are revised by the audit divisiop with hindsight and this

frequently results in a determination that matching funds bave been received in
excess of eptitlement.

While there are certainly some Title 26 repayment matters that may also
be the subject of a Title 2 enforcement action, this is not such a case. These
including knowingly exceeding state or pational spending limits 11 C.F.R. 9035,
1(a)(i), and receiving prohibited or excessive contributions. There was no

excessive spending here, nor was there any excessive contrsibution received. Thus,
there was no violation.

2 The Doctrines of Res Judicata and
Coliateral Estoppel Prohibit the
Commission from Addressing Complainants’
Issues Again in the Enforcement Context

Even, assuming arguendo, that the receipt of public funds in excess of
entitlement were a matter subject to the enforcement process, Complainants are
estopped on the basis of res judicata and coliateral estoppel from raising this issue
in an enforcement action because this issue has already been addressed in the
audit context and the Commission has already issued a final repayment
determination. The Commission did not find that any repavment was due; no
violation could have occurred.
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3. The Primary Commitiee Did Not Receive $2.9 Million
In Public Funds in Excess of Entitlement Because
The $2,444,557 in Contributions Received By The
Primary Committee After The Date of Ineligibil-
ity Were Properly Considered GELAC Contributions

The transfer of $2,444,557.00 from the Primary Committee to the GELAC

was a permissible and proper transfer because the contributions were in fact
intended for GELAC.

A Under the Regulations, The Contributions
Were Properlv Considered as GELAC Contributions

Under 11 CF.R. § 110.1(b)(2)(ii) the $2.444,557 in contributions
questioned by Complainants were in fact contributions to the GELAC and no
redesignations were necessary. To the extent that contributions may have been
ambiguous or unclear, the Committee obtained timely statements from the
contributors that these contributions were GELAC. Thus, these contributions
were properly transferred to GELAC.

The Committee provided the Commission with ap analysis of the funds
received by the Primary Committee which demonstrated that these contributions
were updesignated in accordance with 11 C.F.R. 110.1(b)(2) and, therefore, were
intended for the pext election.!

The Regulations at 11 C.F.R. 110.1(b)(2)(i) provide that a contribution not
designated ip writing for a prior election is considered a contribution for the next
election after the contribution is made. Thus, contributions received after the
date of the primary or nominating convention are considered for the general
election. The regulations are quite specific as to what constitutes a written
designation: (1) the check or other pegotiable instrument itself must clearly
indicate the particular election with respect to which the cortribution is made;

(2) the contribution mus? be accompanied by a writing signed by the coptributor
which clearly indicates the particular election with respect to which the

! The Auditors’ assertion in the Interim Audit Report that these contributions were received

in response to primary soliciiations is factually inaccurate. Of the coatributions received afier the date of
neligibility and not submitied for matching, more than §2,773,327 was neither clearly designated for primary
or primary debt nor accompanied by a signed written designation for the primary or primary debt. Moreover,
the timing of the receipt of the coptributions confirms tha: they were ot received in response to a solicitation.
Most of these contributions were received over a month afier the Convention. In addition, the Auditors’
statemen! o the Internim Audit Report that some of ihe funds transferred to GELAC were also submitied for
matching ts a blatant misrepresentation. Nope of these contributions were submitted for matching. Finally.
the Auditors’ contention that the funds transferred to GELAC are indistinguishable from those funds
submitted for matching from July 17 to August § is factually inaccurate.

5
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contribution is made; or (3) the contribution is properly redesignated in
accordance with 11 C.F.R. 110.1(b)(5). See 11 C.F.R. 110.1(b)(4).

Under 11 C.F.R. 100.2(b), “clection” means a “general” election, “primary”
election, “runoff” election, “caucus®, “convention” or “special” election. The other
relevant reguiatory provision to this is 11 C.F.R. 9003.3(a)(1)(iii) which states, in
relevant, part that:

contributions that are made after the beginning of the expenditure
report period but which are designated for the primary election . . .
may be redesignated for the Jega) and accounting GELAC .
Contributions that do not exceed the coatributor's limit for the
primary election may be redesignated . . . only if --(A) The
contributions represent funds in excess of any amount needed to pay
remaining primary expenses; (b) The redesignations are received
witbin 60 days of the Treasurer's receipt of the contributions; {c)
The requirements of 11 C.F.R. 110.1 are satisfied; and (D) The
contributions have not been submitted for matching. (emphasis
added)

The Complaint erroneously states that these contributions were not
properly redesignated to the GELAC. However, in order to bave been considered
primary contributions in the first instance, the regulations required that they be
designated in writing for the primary.

The Regulations explicitly state that only those contnbutions received after
the debt which speciBically have *primary” or “primary debt” written op the check,
or have an accompanying signed contributor card designating their contribution to
the primary should be treated as primary contributions. 11 C.F.R. 110.1(b)(4). In
addition. the Explanation and Justification for the designation regulations at 11
C.F.R. of 110.1(b(4) provides specifically that the contributor must sign the
contributor form *a order to designate a contribution 1o a particular election. “ A
question has also been raised as to whether contributions received in response 1o
a solicitation for a particular election should be considered to be a designation for
that election. Uncer new 110.1(b)(4), the contributor would be able to effectuate
a designation by returning a preprinted form supplied by the soliciting committee
that clearly states the clection to which the contribution will be applied, provided
that the contributor signs the form, and sends it to the commuittee together with
the new contribvtion." (Federal Register, Vol. 52, No. 6, p. 763.) (empbhasis
added). In addition, the Explanation and Justification provides that “the timing of
a contribution is of significance in several situations. For example, the date on
which an undesignated contribution is made will determine whether the
contribution counts against the contributor’s limit for the primary or general
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election.” (Federal Register, Vol. 52, No. 6, p. 763).

As the Committee explained in response to the Interim Audit Report, the
vendor who processed these contributions treated them as “redesignations” even
though they were not. That vendors’ contract bad been negotiated early in the
campaign by the Committee's original counsel and included an incentive for the
_ vendor 10 treat contributions as though additional dotumentation or affdavit was
necessary. Under the contract, the vendor received an additional amount per
contribution for which additional documentation or ax affidavit was obtained.
The Committee staff did not see these contributions until well after the election,
but relied solely on the vendor's expertise to handle the contributions
appropnately.

To the extent that these redesignations were not totally superfluous they
served to confirm that the contributor’s intended these contmbutions to be made
to the GELAC since there may have been some ambiguity in the way in which the
checks were made out or in the unsigned cards that were attached to the checks.

B.  The Commission’s Practice and Policy Con-
firms That The Funds Transferred to The
Compliance Fund Were Not Primary Contributions

The explicit language of the Regulations is confirmed by Commission
decisions in advisory opinions, matters under review and prior audits.

1. The Commission’s ruling in AQ 1990-30 directly supports the
conclusion that these contributions were not properlv designated for the primary.

In Adwvisory Opinion 1990-30, the Helms for Senate Committee had outstanding
debt after its 1990 general election. In nrder to satisfy the debt, the committee
solicited campaign costributions that advised contributors to designate their
contributions for retirement of the campaign debt. The Committee received a
considerable number of checks without the appropriate written designation thus
requinng the committee to obtain redesignations. In order to eliminate the cost
of the cost of this process, the committee proposed the following steps:

a. It would sta*e on the solicitation that the contribution
would be used to pay general election debt;

b. It wouid rzpeat the same statement on the
contribution slips and include an additional line op the disclaimer stating that the
funds would be used to retire general election debt; and

c. Finally, the committee would pot solicit any other
contributions other than to satisfy the debt. Despite these steps, the Commission

7
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ruled that this procedure would be inadequate to satisfy the regulations. The
FEC dismissed the notion that anaching an undesignated check to the donor card
would by itself be sufficient to indicate determine intent, even though the card
and solicitation state specifically that the contributions are being requested to
retire campaign debt. AO 1990-30 states explicitly that in order to confinn donor

intent, the regulatiops require that the contributor's signature appear op the same
document that contains the words of designation. i.c. the check or the contributor
ship.

Commission policy and practice recognizes the imporiance of donor intept.
The determipation of whether a contribution is designated for a particular
election turns on the contributor’s donative intent. (See General Counsel’s Legal
Analysis accompanying Clinton for President Draft Final Audit Report.)

The Commission has also ruled that the date of 2 contribution is
determinative of donor intent. (See MUR 1491 in which the Commission
determined that an undesignated contribution made on the date of a primary
rupoff election must be attributed to the primary election because it was made
during the primary election. See also, MURs 1492, 1638.)

And, further, the payee of a check has never been considered adequate
evidence of proof of dopor intent. In MUR 2139, checks were made payable to a
political commitiee that held a fundraiser to benefit a candidate committee.
Despite the fact that the checks were made payable to the political committee,
the Commission ruled that the contributions had to be attributed to the candidate
committee because of dopor intent. Ip addition, a loan guaraptee made after a
candidate’s primary election was deemed to be a general election contribution
despite the fact that $25,000 of the loan was to be used to pay off a $25,000 loan
taken dunng the pnmary to purchase media for the primary election.

C. Equitable Principles Dictate That The
$2,444,557 Transfer To The Compliance
Fund Be Considered General Election tributions

Equitable considerations also dictate that the $2,444,537 transfer be

deemed proper and, accordingly, that the $2.9 million not be treated as funds
received in excess of entitlement.

A finding of reason-to-believe by the Commission in this case would also
result in disparate treatment of incumbents and chaliepgers. Because incumbents
often use a similar name for both primary committees and GELAC committees,
checks made pavable to them often have identical names. This gives them a great
deal of discretion as to how to attnibute contributions. 1o this case, clearly the
$2,444 557 represented contributions from contributors who intended to contribute
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to the general election, although the payees listed may pot have included Al
Gore’s pame. Individuals contributing at that time clearly intended to make a
general election contribution.” During the period that this money was seceived,
President Clinton and Vice-President Gore were actively campaigning for the
geperal electon, conducting fundraising events, giving speeches and travelling on
high visibility bus trips. In addition, most of this money was received more than 2
month after the Convention.

Finally, in no other instance has the Commission pursued an enforcement
action where the complainant has alleged that the respondents received matching
funds in excess of entitiement after a final repayment determination has been
issued. This Complaint provides no basis for doing so in this instance.

CONCLUSION

For the reasons stated herein, Clinton for President Committee and
Clinton/Gore ‘92 General Election Compliance Fund request that the Commission
dismiss the Complaint because (1) it is insufficient under 11 C.F.R. § 111.4(d)(3)
or (2) that principles of res judicata or collateral estoppel prevent the Commission

The signed contribusor {forms clarifv that these costributors were specifically notified that these

contributions were for GELLAC and were not for primary actimty.

9

23053

>

-



T ol Tt i
I EE S aomtpd Lok i

A

’e

from re-addressing this issue; or, in the alternative that there is 2o reason-to-
believe that the Committees violated 26 U.S.C. §§ 9034 and 9037 and 11 CF.R.
9034.1(b) and 9003.3(a)(1)(iii)(A) and (D).

Respectfully submitted,

g o /’E"D
Lyn Utrecht N
Oldaker, Ryan & Leonard
818 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20006
(202) 728-1010

.ﬁi‘i :ikl{l«k)

Laura A. Ryan -~

7 Acorn Lane

Dedbam, Massachusetts 0202&7
(617) 329-0250

Counsel

Clinton for President Committee

Clinton/Gore General Election Compliance Fund
President William Jefferson Clinton

Robert A. Farmer

Bruce R. Lindsey
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24021-24/)
24025/K
24026-32/L

24033&34/M

24035&36/N
24037&38/0

24039&40/P
24041-43Q

24044 &45/R

24046&47/5

24048/T
24049/U
24050/vV
24051/W

09-18-91
10-08-91
11-14-91
11-18-91
11-18-91
11-22-91
12-06-91
01-22-92
02-11-92
02-17-92
03-23-92
05-21-92
06-15-92

06-30-92

07-22-92
09-10-92

09-10-92

10-03-92

10-06-92

10-28-92

02-17-93
02-19-93
06-07-93
06-07-93

Early sales memo to Clinton Exploratory Committee

From sales material to Clinton Exploratory Committee

Watkins to Anderson courtesy note

Ifshin memo re urgency for CPC to qualify for matching funds
POC to CPC staff re success of finishing qualifying report

POC to CPC re magnetic tape issues

CPC (Ardman) to POC re follow-up action on procedural issue
Anderson to Ifshin ("original counsel") and co-counsel Friedman
Anderson to Emmanuel re timeliness of thank you letters
Bill Anderson to Watkins re political strategy

Watkins to Anderson re POC helping with loans for CPC

Ifshin to various CPC re strategic purchases for general election
Watkins's request for POC’s ideas and proposals for general election
POC memo in reply to Watkins’s request for proposal

- note relationship is very good

- note comments re accuracy/clean-up Little Rock accounting data
- note reference of amendments

- note POC not generating debt/obligation data for FEC
Memo advising Andersons CPC will do general election in-house
- note expenditure portion of POC’s contract expired

- note reference to clean-up of data before amendments

- note want data in Little Rock to agree with POC data

Anderson memo o Watkins - POC lowers unit price due to volume
Anderson memo to Watkins

- note POC lowers unit prices again

- note POC requests names of contributions being shifted to Compliance
Bill Anderson to Watkins re idea for campaign

Yarney memo to Pat Anderson

- note unusual tone of letter

- note "distress” over minor incident

- note offer for Little Rock to support POC

- note unreasonable date of QOct 31 for filing deadline

Anderson memo to Reilly re overlimit redesignations

(Refer to Documentary With References Sections 17.0 & 18.0
and documents in Tab 13 for more details.)

Memo from Bill Anderson to Watkins regarding good work

of POC and future data management needs of Clinton et. al.

- note Andersons going to Littie Rock to join celebration
Anderson to CPC staff - asking that POC be paid

Note from Mark Middleton re note WRA sent re taxes

Anderson again asking that POC be paid

Note from CPC staff enclosed with payment 24000
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24052/X 06-15-93
24053/Y 07-01-93
24054/Z 07-02-93

24055&56/Z.2 07-09-93

24057&58/Z.3 Q7-09-93
240598&60/AA 07-09-93

24061/AA.1  02-06-95
24062

24063&64/BB  02-16-95
24065&66/CC (03-24-95

24067/DD 03-31-95
24068/EE 05-02-95
24069/FF 05-31-95

Anderson again asking that POC be paid

Anderson cutting services to CPC for non-payment

Anderson acknowledging payment and requesting timely payment
Pat to Bill re Utrecht’s request for memo re POC’s errors

- note the "errors” total only four (a wonderful record)

- note the "errors” were quite minor, if error is even the term
Pat to Bill, same day, Pat very upset

- note Pat states "I am so proud of our record”
Bill Anderson to Utrecht

- note comment re lowered prices

- note “team player”

- note Utrecht only asked about "four" minor errors

- note memo re errors was required BEFORE POC could be paid
Anderson memo to Utrecht re sirange meeting

- note Anderson states Utrecht’s requests are unusual

- note inventory of documents in storage on backside

Utrecht memo to Anderson re same issue (regaining control)
Anderson memo to White House general counsel Abner Mikva
- note Anderson’s tone is very calm but explicit

- note attachments to letter outlined CPC’s false statements
Anderson to Utrecht re turning over storage room

(Hard to read) note re transfer of keys for storage room
Official termination letter
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MEMORANDUM

DATE: September 18, 1991

TO: Mat Gorman and Pavid Watkins
Clinton for President Exploratory Committee

FROM: Pat Anderson, Public 0ffice Corporation

i

B

"% Thank you for your time several days ago when I called te tell you about
e the specialty of our computer company: presidential primary matching funds
I and comprehensive contributions management.

a; This notebook starts with some historical information about our company
ig followved by a key contacts sheet.
ﬁ: The outline I use for my matching funds presentation begins the "Things To
e Consider™ section. We capn go through the more important items in the
e outline over the telephone. You are welcome to include others at your end

via a conference setup.

In that same section, I have included several "short subjects" to give you
some idea of our thinking on (1) Minimum setup in Little Rock, (2) Overview
of Main Donor Database input/output, {(3) example on the detail of
maximization of matching funds, and (4) a beginning list of other issues
that need discussing.

The third section contains some suggestions about the types of databases
ve can manage most effectively for you. Your campaign will need other
types of computer support, of course, but ve have lots we can contribute
to helping you manage the data in the databases we listed.

The fourth section contains samples of our contribution management output.
On our powerful system, it is true: Your ability to store and recall
information is limited only by your ability to gather it.

The final section, About Costs, contains information about our services
and prices for campaigns. A presidential primary campaign is an ordinary
campaign "plus." I have put in some "ballpart" comments that might be

of interest to you.

As you read, you will begin to understand our meaning of the word
"comprehensive.” We have been in the business a long time; we knov what to
anticipate that others might not realize. Vhen comparing our prices,

all ve ask is that you make sure ycu are comparing the same quality AND
quantity of services.
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If I didn’t think ve could support Governor Clinton’s cawmpaign given the
proximity of our two bases, I wouldn’t take my time to write you. Ve have
supported large races "over the phone" before. Ve have excellent
references. Ve are expert in this area. I believe we can make a million
dollar difference to a major presidential campaign where their matching
funds are handled correctly FROM THE VERY BEGINNING.

Getting off to the right start is the key to success. It is reasonable for
a NEW organization developing a NEV system to take 90 days to get it going.
Often it takes months to perfect.

Unfortunately, your campaign is a "start-up organization" that must
perform like a slick machine if it is to meet the awesome task of raising
and managing millions of dollars in a very short period of time --
usually just 6 months or so.

This time around, the FEC has imposed stricter requirements for the
"reattribution" (splitting) of contributions by requiring that the
affidavit (additional documentation) must be dated within 60 days of the
receipt of the contribution.

It is ESSENTIAL that "early money" coming into your campaign be processed
perfectly, daily, as it comes in. Presidential matching funds management
begins the moment you open the envelope containing a "written instrument,”
as the FEC so quaintly refers to checks, money orders, and the like.

Ve are ready to go.
Ve have worked on 4 presidential races. In every race ve learned something
nev, learned how to do it better, Ve improved our procedures and
techniques vith every new challenge and every campaign. We can show you
vhere campaigns, including some that we have been involved with, have left
a lot of matchable money "on the cutting room floor."

Confidence and a wvillingness to vork hard just aren’t qualification enough
vhen so much is at stake in such a short period of time.

Put simply, we can make your jobs a lot easier with a worry level of near
zero. That will leave you both time to concentrate on other matters
that only you can handle {and there will be plenty of them).

Please give me a call with any questions. Thank you for your consideration.

Sincerely,

Patricia W. Anderson
President
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Suggested "Minimum Setup"

Location: Little Rock

Equipment provided by POC: - one video terminal with attached laser printer
- one hard-copy terminal on which to print deposit
slips, labels, etc,

Personnel regquired: -~ minimum one "key" operator/caging supervisor
- trained by POC on-site in Little Rock
- supported by POC's 24/hour, 7 days a veek Hotline

Responsibilities: - provide "caging" service for campaign as
described on following page
- send one set of check copies to POC
- keep one set in Little Rock for reference

Capabilities: - immediately (as the money goes to the banit) print out
deposit reports for dissemination of that day’s fundraising
results/information (for fund raising centers, direct mail
specialists, etc.)

~ produce thank you letters and envelopes
- produce other types of letters and envelopes
~ print lists, labels, 3x5 cards, etc., as required

- input records into "contact®” database so that volunteers,
staff, key contacts, convention delegates, etc. can be
tracked and any type of communication generated

- call up on the screen any contributor in the contributor
database

Communication: - video terminal and printer are communicating with main
compuier in Washington via regular telephone lines; should
volume require, leased lines can be installed and multiple
terminals setup in Little Rock, each having simultanecus
access and production capability using the data in the main
contributor database

Timing: - The sooner the better to get started with minimum setup and training.
- POC can take equipment to and train "key® personnel in Little
Rock; it is better to do this sort of thing as early as possible.
- POC personnel will remain on-site until things are running
very smoothly; POC personnel would be available to "shore up"
Little Rock staff where large volume requires it.

Expandability: - The POC system is a powerful, multi-user computer; expanding
to the degree necessary to support a national race is well
within the capabilities of POC’s hardvare, softwvare, and
support experience.
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October 8, 1951

Patricia W. Anderson
911 Second Street, N.E.
Washington, DC 20002

Dear Pat:

Thank you for contacting us regarding your interest
in helping Governor Clinton in his presidential
campaign.

As the campaign progresses we will need a variety
of products and services. As we determine those
needs we will keep your offer in mind.

We really appreciate your interest in helping .
Governor Clinton.

Sincerely /

il it

David Watkins
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Ross & Hagpies

BBV SIXTEENTH BTREET, N.W.

WassneTon, D.C. 20006-4103

DATE:
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CLIENT:
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IF THERE ARE PROBLEMS WITH THIS TRANSMISSION, PLEASE CONTACT

AT (202) 296-8B600.
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MEMORANDUM
O: David wWilhelwm
FROM: David Ifshin
DATE: Matching Funds
RE: Novembar 13, 1991

The compression of the first stages of the campaign into a
narrow window of several weeks rather than many months or even
years has made certain mechanical functions even more formidable
than in the past. The conference call we had last week
underscored the amount of concentrated effort required to cqualify
to be on the ballot and slate delegates in &ll 50 states as well
as other jurisdictions. An equally critical challenge involving
several components of the campaign confronts us in the matching
fund area.

While there have been many discussions about this task, I
thought it might be helpful to review where we stand today and
what remains tce be done. The matching funds program requires the
coordination of three groups: our fundraisers, the team
preparing the actual submissions and our lawyers. As you know,
in order to gualify for matching funds a campaign must raise a
minimum of $5,000 in 20 or more states in amounts of $250 or lass
from 20 or more ¢ontributors in each state. The submission of
documentation to the FEC demonstrating that a campaign has
qualified for matching funds is known as the threshold
subnission. Campaigns that have been certified as meeting the
threshold may then make submissions once a month (as opposed to
bi-monthly in previous campaigns) of documentation supporting our
entitlement to federal matching funds.

The threshold submission may be made at any time after
January 1 of the year prior to the election, i.e., January 1,
1991. In previous presidential election cycles, matching fund
submissions were made much earlier in the cycle. The late start
of the 1992 campaign has added an unforseen factor to the FEQ
staff’s workload. Rather than having most of 1991 to review and
certify threshold submissions, they recently realized that six eor
seven campaigns all) would be submitting at the eleventh hour. as
is reasonable, they became concerned whether they would have
adequate resources to review and certify all of the campaigns
before additional submissions were received.

The commission‘’s reguiaticns, inciuding the new revisions,
did not envision this scenarfio. The regqulations only require the
Commission to act within fifteen business daye on & threshold
subnission made by a campaign after January 1, 1992. There iz no

24007 -
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requirement or regulation on those being made now. The
commission did determine a few weeks ago that the first matching
fund submissions (not necessarily threshold) could be made on
December 2. The Commission’s audit staff, understandably
concerned about whether they would have the time to complete the
review of all of the threshold submissions prior to that date
informally spread the word through the comptrollers of the
campaigns with whom they routinely deal that the threshold
submissions should be made by Friday November 8 if the campaigns
wanted to be "guaranteed” that they would be acted upon by
December 2. I confirmed with the head of the FEC audit division
yesterday that that date has neo legal significance and that the
Clinton campaign received no notice of it.

The campaign is planning to make our threshold submission
this Friday. That is certainly permissible in the eyes of the
Commission and the audit division although they are eager to get
started reviewing the thresholds as soon as possible. It is
during that review that many of the problems in the way the
campaign is preparing its submissions are identified and cured.

wWhile I expect that if the money is raised and POC is able
to complete the threshold submission despite its late start that
the Commission is likely to certify us prior to December 2, no
ould take a ing for granted. A real possibility
continues to exist that we may have problems with the Commission
due to the following realities:

1) as of this hour, we have not submitted to POC the
documentation necessary to certify the threshold submission, much
less the cushion recommended in the Commission’s guidelines for
Presentation in Good Order.

2) the campaign lost an inordinate amount of time
contemplating the question of how the documentation for matching
funds would be assembled. After an unsuccessful effort to
assemble a capacity to do it in-house, POC was finally given the
green light to proceed.

I have the assurances of the head of the Audit Division that
our submission on Friday would not in any manner prejudice us.
He agreed fully with my interpretation as described above and
stated that the only consequence is that rather than quaranteeing
they would turn it around in the remaining days he could only
assure us that he would do everything possiblie to do so.-

It is impossible to overstate the importance to us of the
good will of the auditors. At the end of the day, they have
great discretion in many matters that are or will become critical
to us. I have explained to the head of the Audit Division that
the reason for our submitting our thresheld submission this
Friday rather than last is that the change over to POC has
provided us with a more reliable format that will make their job
easier. While he was supportive, there is no guarantee that our

- - 24008
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submission on Friday will be certified by December 2. Under the
new regulations, there is no real dispute among lawyers that
since there is no time paeariod for making a threshold submission
prior to January 1. While it may be lagally correct, however, it
will be of iittle comfort if the auditors get their backs up.

our situation is best enhanced by our taking the following
immediate steps: '

1) No effort should be spared by the Finance staff in
exceeding the minimum regquirements for the threshold and waking’
sure our deocumentation is correct. Given the number of days
left, we need to make sure our error rate will not result in less
than 20 states being approved by the auditors for certification
by the Commission,

2} I have spoken with Keeley about the desirability of her
having direct conversations with the auditors as soon as
possible. The auditors are not always comfortable talking to
their own lawyers, much less lawyers who inevitably will become
adversaries later. While we should be careful not to discuss
specific factual problems, general conversations about systems,
documentation and the auditors expectations are invaluable to us.
Those discussions need to begin at once.

3) In the press of events, we need to finalize our deal
with POC and reduce it to a signed contract. It is not in our
interest to have different expectaticns between us and POC about
their role and compensation.

4) Once our threshold submission is made Friday, we may
need to continue preparation of a supplemental submission if we
believe there is any real chance of falling short of the minimum
for certification.

cc: David Watkins
Staephanie Solien
Keeley Axdman
Rohm Emannuel
Pat Anderson
Bruce Lindsey
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DS 11/18/92 (TN DATE /v/aa/%)

David Wilhelm
David Watkins
Doug Heyl
cc: Phil Friedman
FROM: Pat Anderson
Public Office
RE: Threshold Submission and Bank Documentation

you know by now, the Clinton for President Committes's threshold submission
the Federal Elections Commission was formally received by the FEC at

il Friedman met me there. BHe had the 9033 letter and the Treasurer's
Certifications. I brought the bank documemtation, the RSF listing, the
statement of no refunds, the STATE/ALFPHA listing of the contributors on
the submissions, and the state/alpha copies of the checks and i
documentation where applicable. Phil amd I talked with Ray Lisi (202/
219-3720) at the FEC; Ray received the submission.

I must say that the tone of the FEC in person is a lot friendlier than one
might assume from reading their documentation. At no time did I get the
feeling that it was "us" against “them.” I believe that they are sincerely
trying to maintain a helpful stance and as long as we are sensitive and
responsive to their needs, the interests of the Clinton Comnittee will benefit
greatly.

Ih]?odﬂemmalreadyprmﬂe‘:smgthissuhnissimbecauseﬂ\eycalled
early today about a glich in tape we took over Friday. I have reprocessed
another tape and it is already in their hands (12:45 p.m. 11/18).

The FEC also required additional documentaticn fran what I had regarding the
NSF debit memos from the bank; Keeley has supplied me with what I think
I am missing. Thanks Keeley.

Based on vhat I learmed from the FEC, I am sending to Keeley, under separate
cover, my recamendations as to how we might manage the NSF items and the
bank documentation in general vis-a-vis the FEC.

I am also sending under separate cover some ideas on SCP for all future
submissions as well as ny "updated" thoughts on how we procead in just the
next few days (between today and the December 2 initial submission).”

In the meantime, POC is maintaining a posture whereby we can very quickl
r&spmﬂtoﬂe;eedsofﬂaemcarsdsupplam, aug:mt,ar:eplmeitmg
on onr threshold submission.

I am sending you a copy of the threshold sulmission in today's mail.

I wvant to thank everyone in Little Rock for their support and cooperation
during this past week especially Doug Heyl who tracked down and secured
the untrackable and the unsecurable. Without his cogged determination we
simply wouldn‘t have been able to qualify in enough states to make the
Incidentally, the stats are: 22 states submitted for a total of $131,595.

- 24010
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DATE: 11/18/91 (memo FAX date 11/20/91)
Axrdman

: David Wilhelm, Keeley
David Watkins, Sherry Curry
FR(M: Pat Anderson, POC

less than two weeks have passed since we received our first shipment of check
batches from campaign headquarters in Little Rock. We are making progress; POC
is happy to be part of the team.

We are maintaining two fronts: (#1 front) we are ready to supplement the
present threshold submission if necessary and, (2) we are forging ahead on the
assumption that the Clinton Committee will be approved in time to go in on
December 2 with as much matchable money as possible.

We are willing to do our part by applying as much staff effort as practical,
without compromising quality. We need help in the following area: MAGNETIC
TAPE of ARKANSAS CONTRIBUTORS.

We were given a magnetic tape on Friday, Nov 8, but it was not an industry
standard, 9-track as we had requested and required. After delving into the
reasons, it seems there were several issues: (1) it would have taken a
programmer a long time to produce an industry standard tape that contained the
contrilution data plus other attributes about the contributor that would
enhance fundraising and FEC submissions; and {2) the relocation of the camputer
system to Little Rock campaign headquarters made access to the 9-track tape
drive difficult if not impossible.

Due to the urgency of the matching funds submission, we "forgot® about the
cartridge tape in hand, which we would have had to take to another vendor to
put on S-track, and then we would have had to spend an unknown amount of time
foraging our way through variable-formatted data. We decided a surer, faster
solution to our immediate problem was to tackle it with brute, manual force.

In fact, it locked like getting what we needed in time to be of help even for
the December 2 submission was so remote, on November 12, I suggested to Sherry
Curry just to put the tape business on hold temporarily.

IT IS TIME TO RE-FOCUS ON THE ENCRMOUS HELP THAT TRANSFERRING THIS DATA NOW
COULD BE TO THE MOST IMPORTANT TASK AT HAMD: the December 2 submission.

The present situation is this: we have on our camputer at least the basic
name/address data for the contributors from states other than Arkansas. It
occured to me yesterday that if we could get the basic name/address data
on tape for the ARKANSAS presidential contributors, POC would slap

in the elements of the actual contrilution (date, batch #, check #, amount,
event, etc.).

Please let me know if you agree and can provide the tape. And if so, when?
TAPE DESCRIPTION: S-track, fixed length, fixed format (ASCII or EBCDIC,
unlabeled), 1600 BPI prefix, name/suffix, spouse, address, occupation,
employer, all telephone murbers, and anything else you can send EASILY and
QUICKLY - just include a tape layout regarding full record length, organization
of fields and their respective lengths, and mumber of records on tape.

PS: I wrote this memo on Monday and passed along the information
to Keeley regarding my tape request. I realize, however, that this
memo is not going out until this morning, 11/20/91. Sorxy for delay

in
24011
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To: Pat Anderson
Public Office Corporation

Fram: Keeley Ardman
.Conptroller, Clinton for President Committee

Date: November 22, 1991
RE: Dehit Mams

At your request, I called one of cur bank officers, Ms. Lena Remnie, at
Worthen National Bank, Little Rock, regarding the debit memos sent €O us
as they pertain to returned checks from contributors. I reguested that
the name of the individual whose check was beirng returned be put in to
the "maker" line on the mamo.

thile the bank’s antamated computer system cannot do this, the bank has

agreed to type the name in the maker line before forwarding the memo to
us.

Hopefully this will clear up any questions.
Thanks!

R 24012



DATE: 12/6/91

TO: David Xfshin and Phil Friedman

FROM: Pat Anderson

RE: POC Invoice #1 to the Clinton Committee

Enclosed is a copy of the invoice and cover memo sent to David Wilhelm
yesterday

What I plan to do is AGGRESSIVELY pursue gplitting joint account contributions
and finding spouses on single-account large checks. We will also study
the database loocking for every opportunity to maximize matching funds.

We figqured the cost for managing Simon's datasbase to maximize his funds:

we brought in more than $4 dollars for every $1 spent and that was when

we were working with money that was already more than a year or two old.

We should easily be able to do better than that with Clinton‘'s fresh money —
people haven't moved — they haven't soured on the candidate — they are
cooperative because it is all fresh on their minds.

POC wants to do an cutstanding job. However, we expect for this perfection
to more than pay for itself so that by coamparison, the Clinton committe
is paying IESS money than anyone else for INFERIOR services.

Bow? We believe - we know — that the impact we can make on this campaign,
if we are free to do what needs to be done, when it needs to be dome,
Vis-a-vis managing this database toward maximizing matching funds, can be at
least one million dollars over the next 3-4 momths.

I can't take the time to figure this thing out three ways and make arguments
for each. I can't afford to take any more time talking about money until all
the affidavits are out for this month.

Aftertheaff;dantsazemtwecanmrkupmagmtandgetsetﬂsd
that which is unsettled.

We have knocked ourselves out to gain the confidence of everyone in Little
Rock and you two. We will not blow it by being greedy or running wild. On
the other hand, we have invested, over the years, a lot of money in equipment,
softwaxe,andtxaa.mm Wehaveheanpxagamrgforalmngnmtodotheijﬁ
of work we are currently turning out.

I know that we can press on cheerfully. We are grateful for this business.
We are enthusiastic about the candidate. And I can hardly wait until this
afternoon te get an idea how our Sub #01 is faring!

Sincerely, i

- /

///',, (g -7
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TO: RAHM EMMANUEL
FROM: PAT ANDERSON, PUBLIC OFFICE
DATE: 1/22/92

THANK YOU LETTERS ARE CURRENTLY IN THE HANDS OF THE LITTLE ROCK OFFICE
FOR CONTRIBUTIONS THROUGH THE 6TH OF JANURRY.

WE ARE SENDING TO THE LITTLE ROCK OFFICE TODAY ALL GIANK YOU LETTERS FOR
CONTRIBUTTICNS THROUGH JANKRARY 13, 1992.

THE LITTLE ROCK OFFICE WILL RECEIVE NEXT THURSDAY LETTERS FOR CONTRTBUTIONS
THROUGH JANUARY 23. THEY WILL RECEIVE ON THE FOLLOWING THURSDAY (FEB 6),
THANK YOU LETIERS THROUGH THE END CF JANIBRRY AND SO (N.

THERE ARE SEVERAL THINGS THAT CAN AFFECT A THANK YOU LETIER:

1- AN ADDRESS IS REQUIRED EEFORE (NE CAN BE GENERATED

2- ADDRESSES DO NOT ALWAYS ACCOMPANY THE CONTRIBUTION CHECK

3- WE ARE CONSTANTLY TRYING TO FIND ADDRESSES, SCME ARE NEVER FOUND

4- WE HAVE SENT ON SEVERAL DIFFERENT OCCASIONS, VEAT I'LL CALL
CATCH-UP THAWK YOU LETTERS; THESE ARE LETTERS WHERE AN ADDRESS
THAT WAS MISSING INTTIALLY HAS BEEN "FOUND* AND A THANK YOU LETTER

5- WE'LL BE HAPPY 70 RESPOND TO AN AD HOC REQUEST FCR A THANK YOU
LETTER IN CRDER TO HELP SOOTHE A SPRIATION (WHETHER OR NOT A
THANK YOU LETTER, ACCORDING TO GUR RECORDS, HAS ALREADY BEEN
GENERATED)

IF YOU HAVE ANY QUESTIONS OR SUGGESTIONS, WE'LL BE HAPPY T0 RESPOND.
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811 Second Strest, N.E.
Washington, D.C. 20002
202 675-4800 / Fax 675-4811

February 11, 1992

MEMORANDUM

For: David Watkins
Re: Tape of news segment re: Republican dirty tricks being used
against Bill Clinton

Last night Channel 5 here (WTTG - Fox television) carried a segment
on their 10 o'clock news about the things being used against Bill
Clinton. It inecluded an interview of Ron Brown, & statement by a
national Republican offjicial, a reference to the spors being run in
N.H. by Arkansas Republicans, etc. The WITGC newsman who prepared
the segmwent led to the conclusion that, yes, there are strong links
to Republican dirty tricks ~ Arkansas origin and nationally.

It struck me that if this segment, or something 1like it, were run
in N.H. with the theme, “Don't base your vote on dirty tricks", it
could be quite powerful. (I don’t know about the rights involved
to use precisely this segment.)

The campaign may already have noted this segment or may have something
along the same lines in the works. In any event, I am obtaining

both a 1/2" and a 3/4" tape of the segment this afternoon and will
send it FEDEX to you tonight (or to where vou may suggest.)

With best regards,
A
0=

William R. Anderson

ig
-
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February 17, 1992

rat and Bill Anderson
Public Office Corporation
911 Second Street, N.E,
Washington, D.C. 20002

pear Pat and Bill:

as you know, the Clinton for President Committee has been
negotiating a loan with Worthen National Bank of Little Rock,
based on the level of matching funds anticipated from our
fundraising efforts. We executed all loan documents on Friday,
February 14, 1892.

worthen National Bank will transfer funds to the Committee based
on a "Certifiable Matching Funds List'" submitted to the bank by
POC (See exhibit '"C", attached). The bank will allow the
Committee to borrow 90% of the Certifiable Matching Funds List. I
will let you know if a faxed copy will be acceptable, or if an
original will need to be sent via overnight mail.

The Committee anticipates 4 to 5 takedowns of funds from Worthen
between now and March 17, with the first anticipated on February
21 or 24, and the second on February 28 or March 2. I will
provide you with more specific dates as soon as they can be
determined,

The campaign must maximize its borrowing potential over the course
of the next month. It is therefore critical that the compliance
office in Little Rock and POC are as current as possible in the
processing of contributions. Keeley will be the contact person
between POC and the Committee on the initiation and processing of
the necessary documentation for loan advances and will coordinate
with me on the flow of documents between POC and Worthen Bank.

POC has a tremendous responsibility on behalf of the campaign, and
we will support your effort in every way. I will rely on you to
keep me informed of any needs you may have in terms of staffing,
etc., or in any changes we need to make in the compliance office
to better assist you.

24016
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The next thirty days are extremely critical for the Clinton for
President Campaign and we do realize that we must all work
together as a team to ensure success. Thanks for all your past
efforts and let’s make it happen together for the next thirty
days! :

L4

Sincerely,

%

Davig Watkins
Deputy Campaign Manager

cc: Keeley Ardman
bavid Ifshin
Phil Friedman
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CONFIRMATORY CERTIFICATE OF PUBLIC OFFICE CORPORATICN

DATE:

Public Office Corporation {"POC") states that the attached
list of contributions and portions of contributions to the
Bill Clinton Foxr President Campaign {less any debits for
returned checks) totaling 3 ("Certifiable
Matching Punds List Fo. ®) is submitted as the basis of
an application for Worthen National Bank of Arkansas Loan
Advance No. to the Clinton For President Committee in
the amount of $ (90% of Certifiable Matching Punds
List Nc. J. The POC certifies that the funds listed on
attached Certifiable Matching Funds List No. H

{a) have been reduced by the amount of any returned
checks included on any previous Certified
Matching Funds List. {The amount of the debit on
the " attached list for returned checks totals
$ o)

{b} do not contain funds wh;ch have been ptevxously
submitted +to Bank on a previous Certifiable
Matching Funds List by the Public Office
Corporation;

{c) constitute legal campaign contributions under all
applicable federal and state laws;

{d) are certifiable by the Federal Election
Commission as matchable funds to be paid dollar
for dollar by the Presidential Primary Matching
Payment Account of the United States Treasury:

(e} either (1)} are contained in Borrower's previous
submission to the FEC of » 1992 and
for which no matching payment has been made to
Borrower, or ({2} will be included by Borrower in °
its next possible FEC submission on
1992. (Complete (1) oxr (2)); and

(f) contain no contributions which have not been
individuyally reviewed by the POC to check for all
requirements necessary to be eligible as matching
funds by the Federal Election Commission.

The above statements are true and correct to the best of ny
knowledge and belief. -

PUBLIC OFFICE CORPORATION

By

I e b st b fader WY ad A

Authorized Representative

R I L I
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IN TEE DISTRICT OF COLUMBIA

SUBSCRIBED AND SWORN to before me, a Notary Public, this
day of ., 1992,

Hotary Public
My Commission Expires:

[¥)
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SAMPLE ATTRCHMEXRT T0
CONFIRMATORY CERTIFICATE OF PUBLIC OFFICE CORPORATION

Certifiable Matching Funds List No. ({Sample)
Submi¢tted to Bank on o 1992

{Check and Complete A or B Below)

{A) This 1list of certifiable matching
funds is contained in Borrower's previous
submission to the FEC on
1992 and for which no matching payment‘has
been made to Borrower; or

(B) This 1list of certifiable matching
funds will be included by Borrower in its
next possible FEC\suhmission on v

19%2.
Matchable
cContrpibutor This Submission
John Doe $100

F-895 T-145 P-834-884 FEB 18 'S2 11:03
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FOR PRESIDENT COMMITTEE

MEMORANDUM

TO: ' Mickey Kantor
Eli Segal
Mark Gearan
Bruce Lindsey
David Wilhelm
David Watkins

FROM: David Ifshin
Philip Friedman

DATE: March 23, 1892

RE: Convention and General Election Planning

Last October, we stressed the importance ¢f the changes in
the timing of the federal matching fund payments and late
revisions to the regulations on bank loans as potentially
decisive in having available cash to contest battleground
primaries. The finalization of that loan was impaired
unnecessarily by the campaign’s late start and a tendency of too
many hands trying to grab the wheel at the last minute. There
are even more significant issues and new developments that will
affect whether millions of dollars will be available or usable in
the general election. We need to begin now to address thbse
issues as an integral part of our convention and general election
planning.

To assess the impact of the various requlations and provide
strategic planning for the transition from the prinary to general
election, we have assembled an experienced committee of volunteer
attorneys to provide assistance to the Campaign. These attorneys
include:

Ren Gross: Partner at Skadden, Arps, and former Chief af
ZnZorcement at the Federal Election Commission.

Lya Utrecht: Partner at Manatt, Phelps, foraer General
Counsel to the Harkin Presidential Campaign and Ceputy
Generzl counsel to the 19834 Mondale for President Committec.

Joe Sandler: Partner, Arent, Fox, General Counsel to the
Association of State Democratic Chairs.

P&GE . B9DZ
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‘Christine Varney: Partner, Hogan & Hartson, former General
Counsel to the Democratic Natieonal Committee.

This committee of volunteer attorneys represents virtually
all of the experienced available talent in the campaign finance
area and will assist the General Counsel in advising the
Campaign on the fellowing matters:

I. Wind-up of Clinton for Presidant Committee, Inc.

The Clinton for President Committee, Inc. is entitled to-
spend $27.2 million during the primary period. Ain additional
$5.524 million is available for exempt fundraising expenses.
While private contributions will likely comprise the bulk ¢f the
Conmittee’s assets, the Committee is entitled to receive a
maximum of $13.81 million in primary matching funds.

HWithin 15 days after receiving the nomination, the Committee
must file a statement of net outstanding campaign obligations
{"NOCO"). A NOCO statement is a statement of the amount of
obligations for qualified campaign expenses less cash and other
assets of the Commrittee. If the Committee is in 2 deficit
position on the date of the nomination, the Committee may
continue to raise private contributiecns and receive matching
payments for matchable contributions. Conversely, if the
Committee is in a surplus pesitien, it wxll not be entitled to
any further matching fund payments.

As the NOCO requirements indicate, there is a distinct
benefit to the Committee incurring primary election obligations
right up to the nomination. While primary funds may not be used
for the general election, strategic purchases of equipument,
media, polling and other items during the primary period can --
without using the limited general election funds -~ benefit the
campaign in the General. Thus, with the nomination in hand, the
Committee may make extensive media buys in key states where
primaries have not yet been held (i.e. CA, NJ, NRY, OH, etc.) to
make voters familiar with Clinton and his message.

The campaign’s direct expenses for the convention in July
must be paid for out of this account. (See Section V below).
{
IX. General Blection Pinancing

The Democratic nominee is entitled to a public funding
entitlement of $55.24 million. This entitlement also constitutes
the expenditure limit of the presidential campaign in the general
election. After the appropriate agreements and certifications
are submitted to and approved by the Commissicon, this entitlement
will be available to the General Campaign approximately four To
five days after the nominatian.

In accepting this entitlement, the General Campaign is

'-,_p:oh;bxted fror accepting pr;vate cantrlhutxons except for the
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General Campaign’s legal and accounting compliance fund. The
General Campaign is alsc prohibited from using any excess primary
funds for general election expenses.

ITII. Coordinated Party Expenditures

In addition to the $55.24 million that may be spent by the
presidential campaign in the general election, there are
additional funds available from the Democratic National Committae
("DNC™). The DNC is entitled to spend $10.33 million in
coordinated party expenditures during the general election. This
money is commonly referred %o as 44la(d) money. Coordinated
party expenditures are 1) separate from the general election
expenditure limits; 2) made in consultation with the campaign;
and 3) paid directly and repor*ed by the DRC.

Individuals may make contributions of no more than $20,000
each to the national party committees (i.e. national, bouse and
senate campaign committees) to finance the 441a(d) expenditures.
No individual, however, may give more than $25,000 in aggregate
federal contributions in a calendar year.

PACs may give contributions to the national party committees
to finance the 44la(d) expenditures of no more than $15,000 each
tc the national committee, House campaign committee, and the
Senate cappaign committee.

IV. Legzl and Accounting Compliance Fund

The presidential campaign is permitted to raise private
contributions for a legal and accounting compliance fund.
Individuals, evan those who "maxed out"” in the primary, may
contribute $1,000 to such fund. Funds for such an account nay be

raised prior to the nomination.

In 1988 this fund was approximately $6 million. Excess
funds from the Committee’s primary accounts may be transferred to
the fund. The fund may be used for the following.

1) to pay all amcunts, including salaries, incurred by the
campaign for legal and accounting services to ansure
compliance with the Act.

2) to defray that portion of overhead, payroll, computer
services, etc. that are related to compliance.

3) to defray any civil or criminal peralties
4) to make repayments

S to defray unreimbursed Secret Service transportation
costs
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6} to make a bridde loan to the “Gemeral Campaign prior to
the receipt of federal funds.

v. state Party Activity on Behalf of Presidential Campaigns

In order to encourage grass roots varty activity, the law
permits political party committees to engage in "generic® party
building activities that provide benefits to the presidential
campaigqn. These activities may be paid for with state party
funds and do nct count aga;nst the presidential cawmpaign’s
expenditure limit. It is these funds which have been
disparagingly characterized as "soft money®™ that may make the
difference between vicigry and defeat in a close election since
they are usable for programs designed to increase targeted voter
turnocut.

While certain restrictions are associated with some of the
activities, they include the following:

1. Voter registration and get out the vote:

2. Volunteer campaign materials (butions, bumper stickers,
handbills, brochures, yard signs, etc.)s

3. Slate card distribution.

The rules governing these funds have been changed
dramatically by the FEC following a law suit by Common Cause. The
new regqulations alter the permissible allocation of funds between
federal and non-federal sources. The consequence is that the $50
million or so calculated for the general through the state
parties may be of far less value. Moreover, these ney.allocation
rules have forced many state parties into a.position where their
federal accounts are in increasing debt. Comprehensive planning
in this area needs to begin immediately in 2 manner that is
integrated into our generzl election planning and coordination
with the DNC.

VI. Convention Related-Expenses

In July 1991, the Democratic National Committee receiJed tor
its nominating convention committee $10.6 million in federal
funds. In 1992 this amount will be increased by an additional
entitlement of $448,000 as an adjustment for inflation. Specific
regulations govern expenditures at the Convention and
contributions that may be received to defray convention expenses.
It is imperative that all convention planning take into account
these limitations and restrictions on the use of federal funds.
As noted in Section I, the campaigu’s own expenses must be paid
out: of our primary caqpa;gn accmmuuL .

b
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EOR PRESIDENT COMMITTEE

To: Pat Anderson

From: David Wetkins @)‘:
Re: Compliance Fund

Date: May 21, 1992

To assist us in planning for the transition to the Gensral
election, particularly regarding fundraising and management for
the General election compliance fund, we will need several thingas
from you on your visit to Little Rock next week:

1. A proposal outlining POC’s capabilities for management
and reporting of the compliance fund.

2. A liat of gll sxcessive contributors, broken down between
a. those that can be reatizributed to ancther doner
for the primary, and
b. ghose that can be redasignated to the cowpliance
und,
Please include the dates of all excessive contributions,

3. Your thoughts as to how we can better assist you in the
filing of the remaining primary compliance reports.

4. An eatimate of contributions which have not been
submitted for matching, but which will be in the futuras.

5. A eample of all affidavits used by POC during the
primary.

We ara looking forward to your visit. Pleagse call Keeley when you
know your travel arrangements.
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MEMBRANDUM

TO: DAVID WATKINS
KEELEY ARDMAND
CHRISTINE VARNEY
BARBARA YATES
PATTY REILLY

FROM: PAT ANDERSON
PUBLIC OFFICE CORPORATION

PATE: JUNE 13, 1992
RE: GENERAL ELECTION SERVICES

Thank you for the opportunity to present our ideas to you. %¥e have enjoyed
working with the Clinton for President Committee. We are proud of our record

of service to the campaign and ve are thrilled that Governor Clinton will be
nominated.

There isn’t much time to enjoy this plateau, however. There is a much greater
challenge ahead.

The Clinton Committee is up against savage computer capability with Ross Perot’s
background and this is George Bush‘s second time around.

Ve don’t claim to have the conly solution but ve ask your continuved trust
because we have demgonstrated our ability to produce quality products, to be
flexible, to be resourceful, and to meet deadlines when the work has been
heaped upon us at the last minute. And, ve have been a team player; ve feel
very commited to this campaign.

There are several areas vhere we believe the general election campaign can
benefit from centralized date management and support services that can be
provided by Public Office. Each is discussed on the following pages; the final
section contains the cost overviev.

As you read, please bear in mind that configurations mentioned herein regarding
equipment, manpover, vork-mix, vork-flow, etc., are intended to give some
structure, a common point, from vhich effective discussion end decision making
can begin. In a presentation such as this, vhere ve are not responding to a
set of specifications, it stands to reason that wve might overlook some details
that seem obvious to you. Any plan ve present comes with the realization that
it must be flexible and able to meet contingencies.
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TASK

Page 2
A. Fulfill obligations of current contract regarding Primary campaign.

manage contributions and contributor records

generate and track thank you letters/envelopes

produce various reports containing contributor data

manage matching funds effort

obtain contributor compliance documentation, as necessary
manage primary expenditure data {checks, payroll, and drafts)
generate FEC compliance report {(receipts and expenditures)
provide genersl support for fundraising efforts .
provide FEC with final audit tape containing primary
contributor/expenditure data

B. Support General Election Accounting and Compliance (GLAC).

manage contributions to GLAC in a similar manner as the

primary contributions UNDER THE CURRENT AGREEMENT AT THE SAME PRICES
generate and track thank you letters/envelopes

produce necessary reports for campaign management

obtain contributor compliance documentation, as necessary

manage GLAC expenditure data

generate GLAC compliance reports (receipts and expenditures)
provide general support for GLAC fundraising efforts

provide FEC with final audit tape containing GLAC
contributor/expenditure data

Our system 1s very adept at tracking twve elections (P and G).

We can give you any reports necessary for management of the GLAC
(contributions and expenditures). Having both types of contributions
side-by-side in the contributor’s record will ensure that balancing is
possible and that the contributor’s history is a complete one, in one
place, not fragmented into separate files.

TASK

C. Support the clean-up of Little Rock’s accounting data in order to:

make sure that the more complex expenditures (i.e., Vorld Wide
Travel, Greenberg-Lake, etc.) are properly documented and allocated
make sure that the data in the Little Rock accounting system agrees
vith POC expenditure database

transfer the inveice data to the POC system (either manual input or!
magnetic tape would be okay with us) - this is necessary to generate
accurate debt/obligation schedules for the PEC (see comment below)
enter vendor data on POC system (see comment below)

vhen ve are at the point vhere the computer data agrees with the
documents and ve feel like the data is accurate, re-file (supplant)
all FEC compliance reports for the Primary in one fell swoop
generate the final tape to the FEC for audit purposes
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Data on the POC system vas recently termed as "the best sccounting data
available.” This task is necessary to shore up the data reported to
the FEC and ensure an "easy, clean audit” of primary expenditures.

One thing to remember here: it is NOT imperative to put the invoice data
on the POC system if the system in Little Rock can do tvo things:

(1) generate accurate historical debt/obligation information
on a month-ending boundary, and

(2) generate a clean magnetic tape to give to the FEC as regards
invoice data and vendor files

If the plan is to keep the data on the Little Rock system and rely on
it to generate the mag tape, wve recommend that: .

(a) a tape should be generated ASAP to support the plan, and (b) it
should be read into the POC system and "looked at™ with the thought of
"{s this vhat we vant to give to the FEC."

TASK D. The role of Data Manager for the General election expenditures:

Proper, effective management of this process is one of the keys
to vinning the election (not to mention avoidance of fines and
bad publicity).

VE PRESENT OUR THOUGHTS ON THIS PROCESS FOR VHATEVER VALUE THEY
MAY BE -- NOT AS A RECOMMENDATION THAT POC HAVE THE PRIMARY
RESPONSIBILITY.

PLEASE SEE PAGE 6 TASK D COMMENTS FOR A4 COMPROMISE PLAN WHICH WILL
USE POC AS INSURANCE AND TO ASSIST.

I think we all agree that:

- in order to avoid being drowned with the vorkload, the Committee
must stay in control from day one;

- the day after Governor Clinton’s nomination is day one.

Let’s begin vith an overviev of the major parts (units) of the process:

{1) Budget

establish cost centers and allocate budgeted expenses
~ design budget coding system that is also used
as basic FEC reporting code
- create "wish list™ and basic budget reports to
be used for budget control and strategy management
- vrite procedures for authorization of expenditure
process (varies based on budget item and § level)
- track budget$S versus invoices/payments
(hooking up the Budget$ with vhat is happening)
- vrite procedure for processing invoices and dynamic
payments (manual checks and drafts) so that items are
coded properly ASAP sco that budget data is alvays
up to the minute
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{2) Payrents

(3) Compliance -

{4) Accounting -

(5) Oversight

(6) Data Mgt

Page 4

drafts (issued and used by field)

manual checks (ad hoc checks issued dynamically in LR)
system checks (payments handled in routine manner)
vire transfers (from GOA, MEDIA)

payrell (generated by payroll service and

subsequently loaded into EYPEND DB)

make sure all expenditures are documented and

tracked properly

reviev budget coding as a double check

interface with field, as necessary to obtain
documentation/missing information

reviev invoices to make sure overpayments/underpayments
do not occur

wonitor, monitor, monitor

perform all accounting functions based on daily
journals and reports from the data management unit

- perform accounting oversight responsibilities
~ balance bank statements based on information that

data management unit uncovers
reviev reports from data management for accuracy
prepare financial statements

make sure that all parts are working together
resolve problems, bottle necks, inefficiences,
bulges in work load, etec.

spot check various processes for coampleteness

and accuracy

be central point for effective communication between
the “parts"

- keep things legall

handle any delicate matters
reviev FEC reports

computerize and track the data involved with Budget,
Payments, and Compliance

act as data entry operator, as required,

react to needs of Budget, Paysents, Compliance,

and Oversight departaents

be reponsible for accuracy of data, consistency of data,
and timely updating of data

design and produce reports, vorking papers, as necessary
to support all parts of this process

perform basic "bank statement® balancing and turn over
results to Accounting

The point of this "unit™ approach where the data management is performed
centrally, is tec achieve the following:

- maximize the AVAILABILITY of data

- eliminate dual data entry

- eliminate bottlenecks

- increase efficlency

- reduce costs

-~ guarantee a first-rate budget process that will really serve

12402&3 serve the campaign and be available on a timely, routine basis



Page 5

Don’t forget, the VOLUME of data for a single month will increase over the
heaviest of Primary months by a factor of four. Where the process has
sagged in the past, you are guaranteed collapse if the volume is four
times heavier.

TASK E. Provide data security and redundant systems.

- Public Office has a perfect record in providing data security
for campzign information.

- Ve backup daily tc magnetic tape; we take tapes offsite regularly.

- We also take to an offsite location an entire set of check
documentation and copies of all affidavits.

- We believe that, in addition to our regular security procedures,
the Clinton campaign management should have a disaster backup
site with a redundant system already running on it.

This would be accomplished by Public Office setting up another
computer, one that is compatible with the computer vwe have in
our present office in Washington, at a site in nearby Virginia.

- In addition to providing redundancy, the increased capacity of
another system will be much appreciated in supporting the increased
volume of the general election campaign and the increased number
of people vho need terminals and printers connected to the expenditure
and budget databases.

- It is our opinion that nearly &l)l of the cost of thic separate site
can be charged against the GLAC fund.

- In the event of disaster at the computer site, a backup tape
can be loaded immediately into the compatible system and little time
and usually little data is lost.

TASK F. Provide Fast Response Database Products.

We have been seeing a marked increase in the requests for selective
lists of contributors as wvell as for mailing labels and magtapes
for AB Data direct mail programs.

Since this is proceeding smoothly, the Committee may wish to add
other key groups to its online databases -- key labor people,
key political people, volunteers across the country, staff, etc.

Ve can talk about this more a little later.
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About Costs and Implementation:

Task A. It is a given that POC vill continue Tesk A, vhich is ful€illing
the current obligation as regards the Primary campaign.

Task B, Ve thirk it makes sense from a data management and coampliance
point of viev to Assign Task B (GLAC contributions and reporting)
to POC under the same terms and agreements as Task A.

The management of the GLAC expenditures is covered as an item in
Task D. belov.

Task C. The cleanup of Little Rock system and re-filing of FEC reports
for Primary -- for the time being, this must be donz on a time and
materizsls basis. Work on this Task vill be done on a re-active
basis rather than pro-active basis. As of right now, it appears
that most of the vork needs to be done in Little Rock on the
accounting system’s data.

¥hen the task can be more defined, ve can do some cost projections.

Task D. Prom the lack of indications otherwise, the read 1 get on Task D
{general election expenditure/budget management) is that you prefer
to handle this task in-house, using the accounting system packages.

This is such an enormous task and such sn {mportant task that

I vouldn’t vant to touch it vithout the proper resources and
computer system. VUhen I estimate that cest, especially vhen
you add 2 redundant capability to it, I am afraid it would only
serve to reinforce your current thinking of doing it in-house.

So, I offer this alternative solution that will give you a backup,
contingency plan vere something to go sour aleng the wvay:

- Authorize POC to develop their expenditure/budget management plan
and use the GLAC data as the empirical data on the system -- this
~ill not only serve a useful purpose but provide a backup
accounting systez to the one in Little Rock.

Ve vill develop and manage the entire GLAC expenditure syste=
(data entry, check generation, budget coding, bank balancing, cash
management, etfc.) on a time and materials basis not to exceed
$100,000 from right nov to December 31, 1992. Our objective dould
be to have the basic system up and running ASAP but not later than
August 1, 1992. It would be a mirror image of AT LEAST the
capabilities of the accounting system you have in Little Rock.

Ve guarantee that any reports and data management needs are met

to your specifications.

Again, the purpose of this would be to have in place a contingency plan to
provide support, if needed, to the system you will have in Little Rock while at
the same time be serving a useful purpose.

T
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-~ So far as & redundant computer is concerned, I recommend you tske
that insurance too. Ve have an offsite facility vhere a system
of our current capacity can be kept running, ready as a backup.
This expense, because it is a backup to legal and accounting,
should be considered a GLAC expenditure. Ue will be happy to
quote you & precise figure for maintaining this compatible
systea in readiness. Ve ESTIHATE that total cost to be around
$15,000 betvesn July 20 and election day.

Remember, vhat we are talking about is a computer that is "yours"®
except that the data is not on it. The setup, the accounts,

the ports, the program structures, etc., are vaiting and ready

to be used as soon as you load in the data files {(routinely

kept on backup magnetic tapes anywvay).

I hope you knov by nov that we want nothing but the best for this campaign and
that we hope that everything runs very smoothly from nov until November. We
think you have brought on staff terrific, bright people. Good luck in your new

headquarters. Ve hope that you will let us know your questions and thoughts as
soon as possiile.

Sincerely,

Patricia ¥. Anderson
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FOR PRESIDENT COMMITTEE

June 30, 1992

Pat Anderson
Public Office Corporation
311 2nd Street, N. E.

== Washington, D.C. 20002

g

3 Dear Pat:

% Thank you for coming to Little Rock to meet with us and for
i your proposal to assist the Campaign during the general election.
"%

£ After careful consideration, the Campaign has decided tc bring
= all accounting and FEC reporting for the general election in house.
e . . . .

. We appreciate POC’s assjistance in the campaign to date and
= desire that POC remain a part of our campaign.

i

First, as discussed in Task A of your proposal, the primary
committee continues to be a priority as we retire the debt, and
continue to submit matching funds. Towards that end, we want to
continue the matching funds component of the contract as it now
stands. Moreover, given that the primary committee’s reporting
obligations continue until the debt is retired, we want POC to
continue to file our FEC reports for the primary committee. Since
the volume of primary activity will decrease significantly, we will
need to renegotiate the fees for filing the monthly primary report.
Also, the expenditure portion of our existing contract expired

several weeks ago and needs to be renegotiated. Please call
Barbara Yates at extension 3731 to discuss the terms of the revised
contract.

Second, as noted in Task C of your proposal, there is a
substantial amount of clean up work needed to prepare for the FEC
audit. Most notably, we are concerned with reviewing the more
complex expenditures, ensuring that the data in the Little Rock
system agrees with POC's database, comprehensively amending the FEC
report with a focus on allocation, and generating the audit tape.
Although your proposal notes that this task needs further
definition, we want your assistance in further negotiations in this

area. Please include this in discussions of the revised agreement
referred to above.

Third, the campaign would like the availability of POC’s
expertise in the coming campaign on a consultant basis. We want to
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negotiate an hourly rate for this consultation.

Again, we appreciate your assistance thus far and look foward

to our continued relation ship.
Sincerely,

David Watkins

CC: Barbara Yates
Keely Ardman

24034



